V.

VIOLENCE AS RELEVANT FOR SEXUAL HEALTH

Introductory remarks470
The types of violence considered in this review include sexual violence, as well as non-sexual violence
directed at persons because of their real or imagined sexual practices, expressions, associations, or
identities.
Forms of sexual violence include rape, coerced sex, child sexual abuse, sexualized forms of domestic
and intimate partner violence, FGM, so-called honour crimes, and trafficking into forced prostitution.
Sexual violence can be and is directed at women, men, girls and boys, and at any group in a position
of vulnerability, though available data suggests a higher incidence of sexual violence directed against
women and girls. Sexual violence in its diverse forms impairs sexual health through physical injury,
psychological trauma, transmission of disease through unprotected sex, particularly HIV and STIs,
and through unwanted pregnancy and subsequent unsafe abortion or maternal mortality.471 Victims of
sexual violence are often held responsible, in part or in whole, for the violence. The resulting feelings
of shame, dishonour, spoiled identity, and guilt make it difficult to report incidents of violence and seek
treatment and care for related physical and psychological injuries. Sexual violence is thus responsible
for a significant disease burden from the national and global perspective. The extensive social and
health system costs stemming from sexual violence, however, may be significantly reduced through
prevention and earlier, more effective state intervention.
A comprehensive review of sexual health must also consider violence committed against persons
because of their real or imagined sexual characteristics, even though delivered through non-sexual
means (i.e., non-sexual assault or injury). These real or imagined sexual characteristics or attributes
might include sexual behaviour or practices, having a same-gender sexual partner, lack of virginity,
having extramarital sex, sexual contact with social ‘inferiors’ or members of ‘enemy’ groups, ‘bad
reputation’, ‘dishonour’ to the kin group, and sexual ‘disobedience.’ Although the violence may take
other forms than rape or sexual injury, the physical and psychological effects are otherwise similar:
injury, reduced ability to access health care for these injuries, and increased disease burden.
Violence is an assault on the fundamental rights to life and bodily integrity, and may also be both a
sign and consequence of gender discrimination. Sexual violence against women and girls reduces
freedom of movement, association, and speech, as well as reducing their access to education, work,
the public sphere and political participation. Sexual violence, however, is directed not just at women
and girls, but also at men, boys, and transgender persons who are thought to transgress social norms
of appropriate masculine or feminine behaviour (in dress, manner, speech, or work). Sexual violence
reinforces and stems from other forms of inequality, serving to reinforce hierarchies of power based
on class, race, ethnicity, caste, or other important social divisions. Sexual violence thus serves as an
extra-legal form of punishment and control, which may be administered informally by state agents or
by non-state actors (family members, neighbors, or workmates). It is intended to induce shame and
diminish the reputation of the victim of violence, resulting in social exclusion, damaged reputation,
and diminished life prospects.
In addition, sexual and non-sexual violence directed at sexually stigmatized persons reduces their
capacity to access and enjoy other rights – the right to health and health services, freedom of
movement, freedom of expression, political participation, livelihood, and free and unforced marriage.
It erodes personal agency, serves as a marker of stigma and subordination and promotes fear and
terror, especially in conditions of conflict and ethnic cleansing. National and international law must
address ways to effectively prevent, investigate, and respond to sexual and non-sexual violence. The
bodies of law that address violence more directly include human rights, humanitarian, refugee, and
international criminal law.472

A.

Domestic and intimate partner violence

1.

Introduction

Violence that occurs in the domestic sphere, between spouses and other intimate partners, has
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serious repercussions for sexual health. Domestic violence is often accompanied by sexual violence,
or by threats of sexual violence. Violence or threats of violence are often used by one partner to
pressure the other into engaging in sexual activities against his or her will. Because intimate partner
violence occurs between partners who normally have a sexual life together, it dramatically affects the
victim’s sexual life and impairs his or her autonomy. In addition, violence can be used to restrict a
person in his or her contacts with the outer world, with work, health services, and friends; all of which
affects his or her well-being in fundamental ways.
UN Treaty bodies have on repeated occasions highlighted issues of domestic and intimate partner
violence as potential human rights violations – and have stressed state responsibilities to prevent and
combat such violence under relevant treaties.473 So-called positive state obligations are key in this
regard. As pointed out by the Human Rights Committee, there are circumstances when state failure to
take appropriate measures or to exercise due diligence to prevent, punish, investigate or redress harm
caused by private persons may give rise to violations under relevant treaties.474 While the effectiveness
of remedies is always crucial in the practical realization of rights of all kinds, it is particularly important
to stress this aspect in relation to the prevention and fight against domestic violence, because of the
nature of the intimate space in which it takes place, and the closeness between perpetrator and victim.
Best practices in preventing and combating intimate partner violence can be understood as clarity in
domestic legal provisions regulating the behaviour of individuals, prohibiting intimate violence against
anyone, regardless of sex, age, race, sexual orientation, social status and other attributes. Practical
and effective remedies that apply the law as it was intended by the legislature are necessary, so that
protection is offered to the victim/survivor of domestic violence, and the perpetrator is brought to
justice with his/her rights of due process intact. In more practical terms, domestic legal frameworks
should offer practical and immediate access to justice by allowing victims, or anyone with knowledge
of domestic violence occurring, to stop the violence, obtain protection and/or non-molestation orders
where applicable, have these enforced by police and receive timely assistance to cope with the
consequences of the violence.475
In Europe there is a wide consensus around the need to effectively prevent and combat domestic
violence, as reflected by the new Council of Europe Convention on domestic violence (discussed
below), and laws have been enacted in most countries in the region. Nevertheless, as forcefully
reiterated in the case law of the European Court of Human Rights, implementation of the laws often
falls short of complying with relevant human rights standards, regardless of the breadth and rightsfocus of the legislation on paper. For that reason, and as will be further discussed in the chapter on
sexual violence, it is important to keep in mind that law alone is an insufficient tool to effectively come
to terms with the problem of intimate partner violence.

2.

Council of Europe

Jurisprudence of the European Court of Human Rights
The Court has in recent years examined several cases involving intimate partner violence, and has
repeatedly stressed that states have a positive obligation to protect women from such violence. These
cases have given rise to claims under Article 2, 3, and 8 of the Convention. So far, the Court has not
examined state obligations when intimate partner violence has occurred in same-sex relationships.
An early case in which the Court addressed domestic violence in relation to the right for the battered
spouse to judicial separation from the perpetrator was Airey v. Ireland.476 For discussion of this case
see Chapter 3B: Termination of marriage.
In Kontrova v. Slovakia,477 the applicant was a woman whose husband had killed himself and the
couple’s two children after having subjected her to violence and threats for years. The applicant had
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filed two complaints about her husband’s violence and threats with the local police, but the response
from the police had been inadequate and led to no interference. The applicant complained that the
Slovakian state had failed to protect the life of her two children and had therefore violated Article 2 of
the Convention, guaranteeing the right to life.
The Court reiterated that Article 2 not only requires the state to abstain from the unlawful taking of
life, but also to take appropriate steps to safeguard the lives of the persons within its jurisdiction.
This positive obligation includes the primary duty to secure the right to life by putting in place
effective criminal-law provisions to deter offences against the person, backed up by law enforcement
machinery for the prevention, suppression and punishment of breaches of such provisions. For this
positive obligation to arise, it must be established that the authorities knew or ought to have known
at the time of the existence of a real and immediate risk to the life of an identified individual from the
criminal acts of a third party and that they failed to take measures within the scope of their powers
which, judged reasonably, might have been expected to avoid that risk (para 50).
In the present case, the applicant had communicated to the police department serious allegations
of violence and threats that she and her children had been subjected to by her husband. These
included long-lasting physical and psychological abuse, beatings with an electric cable, and threats
with a shotgun. Thus, the authorities were well aware of the situation. Under specific provisions of
Slovakian police regulations, the police had several obligations to act. These obligations had not
been complied with; on the contrary, the police had advised the applicant to modify her complaint so
that it would lead to no further action. The direct consequence of this failure to comply with its positive
obligations was the death of the applicant’s children. The Court therefore found that the Slovakian
state had violated Article 2 of the Convention.
In Bevacqua and S. v. Bulgaria,478 the issue of domestic violence was brought under a claim that
there had been a violation of Article 8, the right to respect for family and private life. The applicants
were a woman and her son. The woman had suffered domestic abuse on repeated occasions from
her husband and had left the family home with her son. When she complained to the prosecutor’s
office about the violence, the prosecutor refused to institute criminal proceedings against her former
husband. The reason was that the injuries fell into the category of light bodily injuries, for which
only private prosecution proceedings were available. The applicants complained that the Bulgarian
authorities had failed to take necessary measures to secure respect for their family life, and had
failed to protect the mother against the violent behaviour of her former husband. This, they claimed,
constituted a violation of, inter alia, Article 8 of the Convention.
The Court reiterated that states have positive obligations under Article 8 to protect individuals from
violence stemming from private parties. The Court also noted that victims of domestic violence are
particularly vulnerable, and that several international bodies have emphasized the necessity of active
state involvement in their protection. The Court did not agree with the applicants that the Convention
requires state-assisted prosecution, as opposed to prosecution by the victim, in all cases of domestic
violence. However, it found that in the case under consideration, Bulgarian law did not sufficiently
provide for adequate protection, and measures taken by the police and prosecuting authorities had
not proven effective. The Court found that
the authorities’ failure to impose sanctions or otherwise enforce [the former husband’s]
obligation to refrain from unlawful acts was critical in the circumstances of this case, as
it amounted to a refusal to provide the immediate assistance the applicants needed. The
authorities’ view that no such assistance was due as the dispute concerned a “private
matter” was incompatible with their positive obligations to secure the enjoyment of the
applicants’ Article 8 rights. (para 83)
In conclusion, the Court found that Bulgaria had violated its positive obligations to protect respect for
the applicants’ family and private life that arise under Article 8.
The following year, the Court addressed the issue of serious domestic violence again, in Branko
Tomasic and others v. Croatia,479 and reiterated its findings that states have positive obligations under
Article 2, the right to life. In this case, the Croatian state had failed to take all reasonable steps to
protect the lives of a woman and her daughter against the violent partner/father, in spite of knowledge
about his violent past. The case shows that the obligation to protect persons from domestic violence
extends to situations where the partners are not married.
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Two recent decisions have reinforced the Court’s findings in the above-mentioned cases. In A v.
Croatia480 the applicant was a woman who for years had been subjected to serious threats and
violence by her (former) husband, a man with serious mental illness and war-related trauma. The
applicant had brought numerous proceedings against her ex-husband, and while some protective
measures were implemented, most were not. Most sanctions imposed on the husband had not been
enforced. For a long time, the applicant was forced to live in hiding from her violent ex-husband. The
applicant complained that the Croatian state had failed to provide her with adequate protection and
thereby failed in its positive obligations under Article 8, among other articles. The Court agreed. It
found that the authorities’ failure to implement measures ordered by domestic courts – both examining
and addressing the husband’s psychiatric problems, and providing the applicant with protection – left
the applicant for a prolonged period in a position in which her right to respect for her private life was
breached. Thus the Court found a violation of Croatia’s positive obligations under Article 8.
Circumstances were similar in Hajduova v. Slovakia,481 where the applicant’s violent husband also
had serious mental health problems. He had attacked the applicant verbally and physically and
threatened to kill her, after which she and her children had moved away from the family home. Slovak
courts had found the husband guilty of threats, but instead of sentencing the ex-husband to prison
had ordered that due to his mental illness he be sent to a hospital for psychiatric treatment. He had,
however, quickly been released from the hospital and had continued to subject the applicant to death
threats. The applicant complained that Slovakia, by failing to comply with the obligation to order that
her husband be detained at the psychiatric hospital, had breached its obligations under Article 8.
Here, also, the Court found that the lack of sufficient measures in reaction to the husband’s behaviour
breached the state’s obligation to secure respect for the applicant’s private life. This failure to provide
protection amounted to a violation of Article 8.
The Hajduova case is similar to those mentioned above. However, one distinguishing feature is that
the husband’s violent behaviour that constituted the basis of the applicant’s complaint under Article 8
– that is, his behaviour after his release from the hospital – consisted of threats that did not materialize
into concrete physical violence. The Court determined that even though the applicant at that stage
was not subjected to violence, her fears were well-founded given the husband’s history of physical
abuse. This fear, the Court concluded, “would be enough to affect her psychological integrity and wellbeing so as to give rise to an assessment as to compliance by the State with its positive obligations
under Article 8 of the Convention.” This is an important statement that shows an understanding of
psychological factors involved in intimate partner violence, and emphasizes the width of the space in
which states have clear positive obligations when such violence occurs or may occur.
In the Court’s 2009 decision on domestic violence, Opuz v. Turkey,482 the applicant was a woman who
had been subjected to years of serious violence and death threats by her husband, and whose mother
had been killed by her son-in-law when she tried to escape the household together with the applicant.
Criminal proceedings had been brought against the husband several times, but they had either been
dropped (when the applicant and her mother withdrew their charges due to threats from the applicant)
or had resulted in fines. The husband had finally been convicted to life imprisonment after the murder
of the applicant’s mother, but had been released pending the appeal proceedings, during which
period he subjected the applicant to new threats. The applicant had requested protection from the
authorities, but no such measures were taken until the European Court of Human Rights interfered.
The applicant alleged that the Turkish authorities failed to protect the life of her mother, and that they had
neglected her own right to protection from repeated violence, death threats and injury. She supported
her claim on, inter alia, the right to life (Article 2), the right not to be subjected to torture or inhuman or
degrading treatment or punishment (Article 3), and the right to non-discrimination (Article 14).
The Court found that violence, even of lethal character, had been foreseeable for a long time both with
regard to the applicant and her mother, given the husband’s past violent behaviour. The final attack
against the mother had been planned. The authorities had repeatedly decided to discontinue criminal
proceedings after the charges had been dropped, refraining to interfere in what they perceived to
be a “family matter.” They had also remained passive in spite of clear signs that the violence was
escalating. This behaviour on behalf of the authorities, despite the fact that there was a legislative
framework in place for domestic violence matters, demonstrated that Turkey had failed to establish
a system by which such violence could be effectively counteracted. The response to the husband’s
conduct had been “manifestly inadequate to the gravity of the offences in question,” and the judicial
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decisions revealed a “lack of efficacy and a certain degree of tolerance” to the acts of the husband.
In conclusion, the authorities had not shown due diligence, as required under Articles 2 and 3 of the
Convention. The Court found that the right to life of the mother and the right not to be subjected to
inhuman treatment of the applicant had been violated.
In addition, the Court held that the applicant had been able to show that the great majority of victims
of domestic violence in the relevant region of Turkey were women, that the general and discriminatory
judicial passivity created a climate conducive to domestic violence, and that the violence suffered
by the applicant and her mother therefore could be described as gender-based. Based on those
conclusions, the Court ruled that Turkey had also violated Article 14, the right to non-discrimination,
taken together with Articles 2 and 3.
In E.S and Others v. Slovakia,483 the issue of interest was the level of protection that is required of
states in order for them to fulfill their obligations under the Convention to counteract intimate partner
violence. In particular, the case addressed the issue of interim protection measures such as requiring
the offending party to leave the joint home in case of domestic violence. The applicants were a
woman and her three children; all four of them had suffered ill-treatment from the husband/father, and
one of the daughters had been subjected to sexual abuse by him. After Mrs. E.S. had filed for divorce
she filed a criminal complaint against the husband for ill-treatment and abuse of her and her children.
Simultaneously she requested that as an interim measure the husband be ordered to move out of the
apartment that they held under joint tenancy. The Slovak courts found that they could not restrict the
husband’s right to use the property while the divorce proceedings were pending; on appeal the courts
contended that in the meantime Mrs. E.S. could apply for an order “requiring her husband to refrain
from inappropriate behaviour.” Instead, Mrs. E.S. moved away with her children from their home, family
and friends. The former husband was later convicted of ill-treatment, violence and sexual abuse, and
sentenced to four years’ imprisonment. The applicants claimed that the Slovak authorities’ inability
to protect them from abuse while the divorce proceedings were pending amounted to a violation of
Articles 3 and 8 of the Convention.
The Court found that the alternative measure proposed by the Slovak government – the order
restraining the husband from inappropriate behaviour – would not have provided the applicants with
adequate protection. The fact that Mrs. E.S. had been barred from having the husband removed
from the apartment until the divorce had been finalized – about a year after she had filed criminal
complaints against him – implied that there had been no effective remedy by which she could ensure
that she and her children would be safe. The nature of the allegations was so serious that they
required immediate protection. In conclusion, the Court found that Slovakia had failed to protect the
rights of both E.S. and her children from ill-treatment, thereby violating Articles 3 and 8.
Conventions in the Council of Europe Treaty Series
The Council of Europe Convention on preventing and combating violence against women and domestic
violence484 opened for signature as recently as May 11, 2011, and has thus not yet entered into force.
It will enter into force when it has been ratified by at least ten countries, eight of which must be Council
of Europe members. It is an ambitious instrument, covering a wide range of aspects of violence
against women and domestic violence. It includes detailed provisions on prevention, protection and
support, as well as on a multitude of substantive law areas. Among the forms of violence that it defines
and criminalizes are physical violence, sexual violence, psychological violence, forced marriages,
female genital mutilation, stalking, forced abortion and forced sterilization, sexual harassment, and
honour crimes. The Convention specifies that engaging in non-consensual acts of a sexual nature
shall always be criminalized, and stresses that this applies also to acts committed by spouses
or former spouses (Art. 36). Similarly, when an offence of violence covered by the Convention is
committed by a former or current spouse or partner or by a member of the family, this shall be treated
as an aggravating circumstance in the determination of the sentence in a legal proceeding (Art. 46a).
Furthermore, the Convention provides that victims of gender-based violence whose residence status
depends on that of a spouse or partner, shall, “in the event of particularly difficult circumstances”,
have access to autonomous residence permits (Art. 59), and that states shall ensure that genderbased violence against women may be recognized as a form of persecution for the purpose of asylum
(Art. 60). The Convention establishes a group of experts on action against violence against women
and domestic violence to monitor the implementation of the Convention (Arts 66–70).
The Convention stresses that states are obliged to “exercise due diligence to prevent, investigate,
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punish and provide reparation for acts of violence […] perpetrated by non-State actors” (Art. 5), thus
incorporating the notion of due diligence as the standard of care demanded of states.
Interestingly, the Convention encourages parties to apply it to “all victims of domestic violence,” while
paying “particular attention to women victims of gender-based violence” (Art. 2.2). In other words,
and also by including both “violence against women” and “domestic violence” in the title of the text,
it also addresses violence occurring in same-sex couples. It is striking, however, that the Explanatory
report accompanying the Convention does not mention violence occurring in same-sex couples, but
more vaguely refers to “violence committed against men and children,” in its commentary on Article
2.2.485 Regardless of this potential flaw in the intentions behind the text, the new Convention offers a
comprehensive legal framework to prevent violence, to protect victims and also to end impunity of
perpetrators, and it can be interpreted to apply both to women victims of gender-based violence, and
in situations when intimate partner violence occurs in other constellations.

3.

European Union

The issue of domestic/intimate partner violence does not fall within the scope of EU binding law.

4.

Regional non-binding material

Council of Europe bodies have issued a myriad of non-binding statements on the issue of violence
against women (rather than intimate partner violence taken more broadly). An important recommendation
in this field is the Recommendation R (2002)5 of the Committee of Ministers to member States on
the protection of women against violence,486 adopted in 2002. This text treats domestic violence as a
human rights violation, and defines it is a structural problem, based on unequal power relations between
women and men in society, and contains many specific recommendations on legislative, preventative
and other measures to be taken by states in order to combat violence against women.
Similarly, the European Commission and the European Parliament have taken multiple initiatives
and issued many non-binding statements on this topic, also focusing on violence against women
specifically. Neither the Council of Europe nor the European Union statements address violence in
same-sex relationships.

5.

Domestic legislation

Most European countries have some kind of domestic violence legislation. Provisions against domestic
violence are primarily found in criminal law, but there are also regulations on social measures and
prevention, including state responsibilities to detect and respond to situations of intimate partner
violence. In the following section, which should be seen as illustrative rather than representative,
countries have been selected based on geographical and cultural diversity, where laws cover both
criminal law and prevention/social measures, where same-sex partner protection is explicitly included
in domestic violence provisions, and where a broad definition of violence has been employed
(psychological, physical, sexual, economic).
In Albania, the Law no. 9669 of 18.12.2006 on measures against violence in family relations487
entered into force on 1 June 2007. The law has considerable strengths, including a broad definition of
violence and of ‘family members’ granted protection under the law, and a multi-disciplinary response
to domestic violence, involving several different state agencies. It also aims to prevent and reduce
domestic violence, and guarantee protection through legal procedures that are both effective and
easily accessible to the affected party.
The law defines violence as any act or omission of one person against another, resulting in “violation
of the physical, moral, psychological, sexual, social and economic integrity” (Art. 3). It applies to
violence committed against, inter alia, spouses and former spouses, cohabiting partners and former
cohabiting partners, siblings, parents, and children, and close relatives of spouses and cohabiting
partners (Art. 3). The law is gender-neutral. Albania does not legally recognize same-sex partnership;
it is unclear from the wording of the law if cohabiting same-sex partners are included in the definition
of ‘family members’ under the law.
The law takes a holistic view of the problem of domestic violence, considering its legal, social, and
health-related aspects. It specifically equips different state organs with different responsibilities. While
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the Ministry of Labor, Social Affairs and Equal Opportunities is the primary authority (Art. 5), other
agencies with responsibilities under the law include the Ministry of the Interior, the Ministry of Health,
the Ministry of Justice, and local authorities (Art. 7). Together, these bodies ensure/oversee activities
such as the establishment of special domestic violence units within the police, training of different
legal actors, budgeting for free legal assistance to victims, and establishing rehabilitation centres for
both victims and perpetrators.
Victims of domestic violence can be granted protection orders or emergency protection orders by
a simple procedure; petition for such orders can be presented to the court (or, in urgent cases, to
the police station) by the victim, by his/her legal representative, or by the police or prosecutor (Art
13). The petitioner has the right to legal assistance free of charge (Art 14). The court issues the
protection order if there is “sufficient basis to believe that the respondent may commit an act of family
violence” and if the order is necessary to protect the security, health and well-being of the victim (Art
17). A carefully designed judicial procedure is set up to guarantee due process in the issuance and
administration of the orders, including the right to appeal.
In conclusion, Albania has set up a law that both recognizes the complexity of the phenomenon of
intimate partner violence and establishes a model by which the state can effectively respond to the
problem, while maintaining due process guarantees for the alleged perpetrator.
In the United Kingdom, legislation and policy address the problem of domestic and intimate partner
violence with a focus on victim’s rights, employing a wide definition of who a victim may be and
specifically including same-sex partners in this definition. Focus has been placed on different kinds
of judicial orders that can be issued by courts in order to restrict the agency of the perpetrator and
expand the agency of the victim or potential victim.
Domestic and intimate partner violence is addressed by several pieces of criminal and civil legislation,
including the Offences Against the Persons Act 1861, the Family Law Act 1996 and the Protection
from Harassment Act 1997. In 2004, these laws were complemented by the Domestic Violence, Crime
and Victims Act 2004. The relevant legislation does not contain a definition of domestic violence.
According to the United Kingdom Home Office, however, domestic violence should be understood as
any threatening behaviour, violence or abuse between adults who are or have been in
a relationship, or between family members. It can affect anybody, regardless of their
gender or sexuality. The violence can be psychological, physical, sexual or emotional.
It can include honour based violence, female genital mutilation, and forced marriage.488
The 2004 Act reinforces the rights of victims and witnesses of domestic violence. It amends existing
legislation to make the breach of a non-molestation order a criminal offense (Section 1),489 and to
make same-sex and non-cohabiting partners eligible for non-molestation and occupation orders
(Section 3 and 4).490 A non-molestation order prohibits “a person (the respondent) from molesting
another person who is associated with the respondent,”491 the application for which can be made
by the “associated person” (that is, the victim or potential victim of violence or harassment) to the
court. In determining whether to issue a non-molestation order, the court must regard all relevant
circumstances, including the need to secure the health, safety and well-being of the applicant or
any relevant child.492 An occupation order can enforce the applicant’s right to remain in the common
dwelling against the respondent, in practice preventing a violent partner from staying in the shared
home.493 Furthermore, the 2004 Act makes it possible to impose restraining orders (preventing the
recipient from doing anything specified by the order) on a person who has been acquitted of an
offense, if the court considers it necessary to do so to protect a person from harassment by the
defendant (Section 12(5)).494
Cases of domestic violence are brought by the Crown Prosecution Service to Specialist Domestic
Violence Courts, which represent a coordinated approach to the problem of domestic violence and
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in which the police, prosecutors, court staff, the Probation Service and specialist support services for
victims are all involved. The specialised courts are not regulated by law: they were initiated by the
Home Office and operate in accordance with a Resource Manual.495 While there is no single model
for how they should be run, they aim to place the victim at the center of all services and to handle
domestic abuse cases fast and effectively by efficient coordination between the different agencies.
All personnel have received special training on domestic abuse.496
Austria provides another example of domestic violence legislation that collects provisions from
different regulations in one comprehensive act, seeking to provide victims or potential victims of
domestic violence with effective protection. It offers an elaborate scheme of protective measures
that are available to a wide group of persons, and emphasizes coordination between different state
agencies in order to render the protection effective.
The first Austrian Protection from Violence Act497 came into force in 1997. It has been amended
several times. The last amendment in June 2009 resulted in the adoption of the Second Protection
from Violence Act,498 further strengthening the protection awarded to victims as well as regulating
sexual crimes against minors. Both the first and second Acts are still in force. The Acts bring together
provisions on, inter alia, eviction and barring orders (regulated by the Security Police Act), longer
term protection by means of a protection order or temporary injunction (regulated by the Enforcement
Code), intervention centers that offer free counselling services and support to victims, and various
criminal law provisions.
The Security Police Act protects any victim of intimate partner violence who lives in the same residence
as the perpetrator. This includes spouses, partners, children and other relatives, as well as other
lodgers. Since 2003, Austria grants unregistered cohabitating same-sex couples the same limited set
of rights as unmarried cohabiting opposite-sex couples.499 This suggests that same-sex partners are
included in the scope of protection granted by this law.
A barring order will be issued “if a dangerous assault on a person’s life, health or freedom appears
imminent.”500 If a perpetrator threatens or injures a person in the same household, the police shall
evict that person from the home and surroundings and bar them from re-entrance. This applies
regardless of whether he or she is the owner of the home. The barring order is valid for an initial term
of two weeks.501 The police must then without delay inform the so-called intervention centres of every
eviction and barring order. The centres are non-governmental organisations, funded by the Federal
Ministries of the Interior and Social Affairs and the Ministry of Women’s Affairs.502 These centres
will proactively contact the victim, offering counselling services and advice. They also act as a link
between criminal law agencies, the victim, and the offender in order to provide effective protection.
When a barring order has been issued, the victim can apply for longer-term protection by means of
a temporary injunction which can keep the offender away from the home, its immediate vicinity and
other defined areas, for a fixed period of time.503
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Worth noting is that in the case of violence, the police have to react without the express consent of
the victim or even against the victim’s will. The decision to issue a barring order lies exclusively with
the police and does not consider the victim’s opinion. Even if the victim invites the offender to re-enter
the home, this will be treated as a violation of the order and dealt with as an offense. By contrast,
the decision to apply for a temporary injunction lies exclusively with the victim. The provision giving
the police exclusive discretion to order the measure was introduced to stress that the state as such
condemns domestic violence, and to prevent the victim from being pressured by the offender.504
The Second Protection from Violence Act also introduces a new offense, called “Continued violence
over a longer period of time.”505
In Portugal, on 4 September 2007, the Parliament passed Law 59/2007 which amends the Penal
Code, inter alia, to expand the category of victims in its domestic violence law. The provision now
includes ill-treatment between unmarried, same-sex, and former couples, as well as abuse between
parents and children. If the violence takes place within the family home, this will be considered an
aggravating factor. Article 152 of the Portuguese Penal Code now sets forth that:
[w]hoever, on repeated occasions or not, inflicts physical or psychological harm,
including physical punishment, deprivation of liberty, and sexual offenses:
a) on a spouse or ex-spouse;
b) on a person of the opposite or same sex with whom he/she has or has had a
relationship analogous to that of spouses, even without cohabitation;
c) on the parent of a common descendant of the first degree, or
d) on a particularly defenceless person, on account of age, disability, illness,
pregnancy or economic dependency, with whom he/she cohabits;
will be punished with imprisonment up to five years [….].506

6.

Concluding remarks

The abundance of non-binding statements from the Council of Europe bodies and the European
Parliament, as well as the new Council of Europe Convention, show that both regional bodies have a
real commitment to the widespread problem of domestic violence. On both the regional and domestic
level, such violence is mainly approached in terms of violence against women. Domestic violence
perpetrated against men, as well as same-sex intimate partner violence, is generally neglected. While
it is important to stress the structural and discriminatory nature of violence against women committed
by men, the myriad of statements discussing the problem exclusively from one perspective risks
making other forms of intimate partner violence invisible.
The European Court of Human Rights has, in a series of cases, examined serious incidents of domestic
and intimate partner violence. The common denominator in the Court’s findings is that the states have
been found responsible for omission or failure to protect the victim(s). What can be drawn from this
is that the state under the Convention has the positive obligation to intervene even in one of the most
private spheres of individual life. This positive obligation has obvious relevance for sexual health and
human rights. Intimate partner violence impedes women and men from leading full and dignified lives
and enjoying respectful relationships without fear and intimidation. For the sake of their health and
rights, it is crucial that states take seriously the obligation to protect them from such violence, which
includes the facilitation of speedy divorce and custody proceedings.
Kontrova was the first case in the European Court that applied the notion of positive state obligations, or
due diligence, to cases of domestic violence, when a claim arose under Article 2. The Court had long
before established the notion that such a positive obligation exists, but it was important for it to clarify that
this obligation also exists in cases of domestic/intimate partner violence. In Bevacqua, this obligation was
expanded to also apply in allegations of violations of the right to respect for private and family life under
Article 8. These cases make clear that domestic abuse shall no longer be seen as a ‘private matter’ within
the family, but instead as one where the state has a real obligation to intervene. The Tomasic case also
shows that for the Court, the state has an obligation to intervene regardless of whether or not the victim
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of the violence and her aggressor were married or not, while the Hajduova case showed that states may
have a duty to intervene even where threats have not materialized into physical violence.
In Opuz, the Court reiterated and strengthened due diligence jurisprudence on intimate partner
violence. This was the first time that the Court recognized that the failure to adequately respond
to gender-based violence could amount to a violation of Article 14. In so doing, the Court made
references to other international instruments and bodies where violence against women has been
placed in a context of discrimination against women, notably the Women’s Convention (CEDAW), and
the Inter-American Convention on violence against women (the Belém do Pará Convention).
On a domestic level, recent legislation in the selected countries show that considerable focus has
been placed on effective protection of the victim in cases where domestic or intimate partner violence
has occurred or is imminent. The countries have chosen different means of achieving this, but the role
of easily available protection orders of different kinds is central, as is the efficient coordination between
different state agencies. Albania makes such coordination explicit and obligatory, suggesting a view of
domestic violence not only as either a legal, social, or medical problem, but as a combination of these.
Furthermore, the broad definition of violence and of who may be granted protection is a commonality
of these laws. The United Kingdom and Portugal explicitly include same-sex partners, while the
wording of the law in Albania and Austria implicitly suggests that same-sex partners will fall under the
scope of protection. Portugal chose to explicitly expand the scope of protected categories by means
of a recent legal reform, thereby acknowledging not only that domestic violence is a phenomenon
not exclusive to opposite-sex couples, but also that persons living in same-sex relationships deserve
exactly the same legal protection as opposite-sex partners. Furthermore, Portugal, as well as the
United Kingdom, now defines violence occurring between partners or former partners who do not
cohabit, as domestic violence. This demonstrates an understanding that unhealthy relationships can
take various forms, and that the special power dynamics of intimate partner violence can be equally
strong and damaging when the couple does not share a home.
The power given to the police in Austria to issue and enforce a barring order without the consent of the
victim gives rise to several reflections. While the law is based on insight into the complex psychological
nature of intimate partner violence, an unintended consequence of the barring order is that the state
may violate the victim’s right to self-determination. Paternalistic legal options towards adult persons
are always complicated and merit special attention; however, in cases of domestic violence particular
power dynamics tend to be involved that may justify such state imposition of measures. The fact that
only the first barring order is at the discretion of the police is also worth remembering – after the first
two weeks, the matter is exclusively in the hands of the victim. The first period can thus be seen as a
‘cooling off’-period, where the perpetrator is removed from the vicinity of the victim in order to provide
him or her with a safer environment in which to consider options.

B.1	Sexual violence (Adults)
1.

Introduction

As noted above, sexual violence violates a number of well-established human rights principles. The
state has a direct responsibility to prevent and remedy sexual violence carried out by state actors,
but also has an obligation to exercise due diligence with regard to sexual violence committed by nonstate actors by developing preventative schemes, by effectively protecting survivors and by bringing
those responsible to justice.
International human rights standards on sexual violence include the principle that rape is a crime
against the individual, rather than the community, and should be criminalized regardless of whether
it was committed within marriage, and regardless of the gender of the perpetrator and survivor. Rape
under certain circumstances has been considered torture by various international human rights
bodies. According to recent developments in international criminal law, lack of resistance on behalf
of the survivor shall not be assumed to imply consent; no elevated corroboration requirements should
exist for rape; and the sexual history of the survivor cannot be inferred in defense of the perpetrator.
European legislation and jurisprudence on sexual violence reflect all these issues. Accordingly, this
chapter will highlight the criminalization of marital rape, the gender neutrality of rape provisions, the
constitutive elements of rape (force/resistance or consent), rape as torture when committed by state
officials in detention or police custody, sexual violence as a crime against the self-determination of
the individual victim rather than against his or her family’s ‘honour,’ and the abolishment of special
procedural requirements for convictions in rape cases. As will be shown, the strongest trend in
the region is to increasingly embrace a rights-based approach for the victims of sexual violence,
regardless of what form the violence takes.
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As is the case with domestic and intimate partner violence, given the abundance of laws and material
on sexual violence in the region, the reader is strongly encouraged to keep in mind that the selection
of examples is merely illustrative. There are many more examples of laws and jurisprudence in the
region where a rights-based perspective permeates norms on sexual violence. Another aspect worth
remembering is that sexual violence, perhaps to a larger degree than other human rights violations
covered by this project, tends to be severely under-reported in all societies. Issues such as the stigma
and shame associated with sexuality, dependency on the perpetrator when violence occurs within an
intimate relationship, and lack of trust in the police and other law enforcement authorities, all contribute to
the fact that much sexual violence is never reported, and/or ends in impunity. Therefore, while assessing
progress made to combat sexual violence, and in designing models to that end, one should bear in
mind that laws have a limited reach and other measures must be taken in tandem with legislation.
This chapter will also briefly discuss state responses to sexual violence, by looking at state treatment of
sexual offenders. Given the stigma attached to sexual offenses, this group is particularly vulnerable to
abuse of their fundamental rights. For the purpose of sexual health and rights, it is important to monitor
post-penalty schemes for control over sex offenders, to ensure that such control strikes a reasonable
balance between its protective purpose and the rights to privacy, bodily integrity, and reproductive
choices of the person subjected to its provisions. Two topics will be addressed here: sexual offender
registration, and mandatory surgical or chemical castration of offenders. Most European countries
do not keep separate registers, with special requirements, for sex offenders. The United Kingdom
is one of the few states that does; one crucial feature of the British system is that the registers are
strictly confidential and thus unavailable to the general public for review. With regard to castration of
sex offenders, a Council of Europe committee has questioned whether individual rights are violated
by a compulsory scheme imposing castration of sex offenders in Poland and in the Czech Republic.

2.

Council of Europe

Jurisprudence of the European Court of Human Rights507
Marital rape – In C.R. v. the United Kingdom and S.W. v. the United Kingdom,508 the applicant was
a man who admitted to, in the first case, attempting to force his wife to have sexual intercourse with
him and, in the second case, succeeding in doing so, at knife-point. British courts had sentenced
him to three years’ imprisonment and five years’ imprisonment, respectively, for attempted rape, and
rape. Relying on a 1736 legal statement declaring that a man cannot be guilty of raping his wife,
the applicant contended that this was a general common law principle still effective at the time he
attempted to force himself upon his wife. He therefore claimed that his conviction for attempted rape
and rape violated Article 7 of the Convention, prohibiting retroactive criminal legislation.
The applicant had been convicted according to the British 1976 Sexual Offences Act (as amended),
which states that a man committed rape if he had “unlawful sexual intercourse with a woman who
at the time of the intercourse [did] not consent to it.” The British courts dismissed the notion that the
word ‘unlawful’ meant only outside of marriage, and found that the 1976 Act presented no obstacle
to a ban on marital rape. In 1994, after the events under consideration, the law was reformed and the
word “unlawful” was removed.
The Court noted that the crucial issue was related to the definition of rape in the 1976 Act and, in
particular, to the word ‘unlawful.’ The question was whether removal of marital immunity as understood
by older common law would conflict with this statutory definition of rape. The Court saw no reason to
disagree with the British courts’ finding that the word ‘unlawful’ in the definition of rape did not prevent
them from modifying a common law understanding, which had become anachronistic and offensive.
The Court repeated the statement from the British Court of Appeals that “a rapist remains a rapist
subject to the criminal law, irrespective of his relationship with his victim,” and stated that British case
law had firmly established that rape was a crime regardless of whether committed within marriage.
This legal development had been sufficiently foreseeable.
In addition, the Court reiterated the importance of seeing the Convention as a whole and that the
application of its principles must be internally consistent. It is contrary to the spirit of the Convention to
use it to defend serious violations of the rights of another person. In finding no violation of Article 7, the
Court took this opportunity to express its objection to the notion of immunity for marital rape altogether:
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What is more, the abandonment of the unacceptable idea of a husband being immune
against prosecution for rape of his wife [is] in conformity not only with a civilised concept
of marriage but also, and above all, with the fundamental objectives of the Convention,
the very essence of which is respect for human dignity and human freedom. (para 44)
Constituent elements of rape and positive state obligations/due diligence
In M.C. v. Bulgaria,509 the applicant was a young woman who alleged that two different men raped
her when she was 14 years old. The two men admitted to having sexual intercourse with the girl, but
contended that it had been consensual. The forensic report did not indicate violence or major physical
resistance. According to the applicant, she had not resisted the sexual advances more strongly
since she had been panicked and fear-struck. In the domestic investigation, Bulgarian prosecutors
concluded that there was insufficient evidence that the young woman had been forced to have sex,
and the accusations were dropped. The applicant claimed that the Bulgarian interpretation of the
law was inadequate, given the complicated psychological factors involved when sexual violence is
employed, and in particular with regard to young victims. She complained that Bulgaria had violated
its positive obligations under Article 3, prohibiting torture and inhuman and degrading treatment and
punishment, and Article 8, the right to respect for family and private life, of the Convention.
The Court stated firstly that in many European countries physical resistance on part of the victim is
no longer a necessary requirement for convictions for rape. Instead, focus lies on lack of consent
as a constituent element of the offense. As a general statement, the Court affirmed that a broad
interpretation of what may constitute rape is necessary in order for states to comply with their positive
obligations under the Convention:
[T]he Court is persuaded that any rigid approach to the prosecution of sexual offences,
such as requiring proof of physical resistance in all circumstances, risks leaving certain
types of rape unpunished and thus jeopardising the effective protection of the individual’s
sexual autonomy. In accordance with contemporary standards and trends in that area,
the member States’ positive obligations under Articles 3 and 8 of the Convention must
be seen as requiring the penalisation and effective prosecution of any non-consensual
sexual act, including in the absence of physical resistance by the victim. (para 166)
The issue in the case was not the wording of the Bulgarian rape law – which did not differ significantly
from other European legislation – but its application and, in particular, the meaning given to words
such as ‘threat’ or ‘force.’ The Court found that the investigation in the present case had serious flaws.
Given that there was no ‘direct’ proof of rape – such as evidence of violence or physical resistance
– the prosecutors appeared to have adopted the view that they could not exclude the possibility that
the alleged perpetrators did not understand that the applicant did not consent to sex. Confusing and
contradictory facts undermining the alleged perpetrators’ statements were not sufficiently examined
by the prosecutors.
In a case like the present, the Court established, the investigation must be centred on the issue of
whether consent to sex had been present. The Bulgarian authorities had not adopted this approach.
Thus, the Court held,
the investigation of the applicant’s case and, in particular, the approach taken by the
investigator and the prosecutors in the case fell short of the requirements inherent in
the States’ positive obligations – viewed in the light of the relevant modern standards
in comparative and international law – to establish and apply effectively a criminal-law
system punishing all forms of rape and sexual abuse. (para 185)
Consequently, the Court found that Bulgaria had violated its positive obligations under Article 3 and
Article 8 of the Convention. Worth noting is that the Court did not use the concept ‘due diligence’ – a
concept elaborated by the Inter-American Commission on Human Rights – in setting a standard for
state obligations when violations have been committed by non-state actors.510 However, the Court’s
discussion about positive state obligations is understood to set a similar standard to that of due
diligence; in its later jurisprudence, the Court has started to use the latter term directly.511
Furthermore, the Court referred in this case explicitly to “the effective protection of the individual’s sexual
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autonomy” as part of positive state obligations under the Convention. This is worth paying attention to. The
Court appears to suggest that sexual autonomy, while not a right explicitly acknowledged in the Convention,
is understood to be part of human dignity and therefore must be protected in the spirit of the Convention.
Sexual violence in detention/rape as torture
In several cases the European Court has found the crime of rape against a (female) detainee to
constitute torture, prohibited by Article 3 of the Convention.
In Aydin v. Turkey512 the applicant was a Kurdish woman who, at the age of 17, had been detained
by Turkish security forces. She alleged that she had been ill-treated and raped while in detention,
and that her ill-treatment and sexual assault amounted to torture, in violation of Article 3 of the
Convention. Furthermore, she contended that the failure of the Turkish authorities to carry out an
effective investigation into her complaints was in itself a violation of Article 3, alternatively a violation of
Article 6 § 1 (right to a fair trial) or Article 13 (right to an effective remedy before a national authority).
The Court reaffirmed that the prohibition of torture and inhuman and degrading treatment in Article
3 enshrines one of the fundamental values of democratic societies. In finding that the rape of the
applicant had amounted to torture (and not ‘only’ to inhuman or degrading treatment), the Court
emphasized the special vulnerability of a detainee, as well as the psychological effects of rape, which
distinguishes this kind of ill-treatment from other kinds:513
Rape of a detainee by an official of the State must be considered to be an especially grave and
abhorrent form of ill-treatment given the ease with which the offender can exploit the vulnerability
and weakened resistance of his victim. Furthermore, rape leaves deep psychological scars on the
victim which do not respond to the passage of time as quickly as other forms of physical and mental
violence. The applicant also experienced the acute physical pain of forced penetration, which must
have left her feeling debased and violated both physically and emotionally. (para 83)
With regard to the failure to effectively investigate the claims of torture, the Court noted that the medical
investigations of the applicant following her complaints had serious flaws. The Court emphasized that
medical examinations following allegations of rape must be undertaken with all appropriate sensitivity
and by properly trained medical professionals. It also criticized the fact that the investigations focused on
whether the applicant had lost her virginity, rather than trying to establish whether she was a rape victim.514
To conclude, the Court found that the rape of the applicant in custody amounted to torture in violation
of Article 3, for which the state was responsible. This was the first time that the Court found sexual
violence in detention to constitute torture under the Convention. Furthermore, the serious flaws of
the investigation following the applicant’s complaint, including the inadequacies of the medical
investigations amounted to a violation of the right to an effective remedy under Art. 13.
The holding in Aydin has since been reaffirmed by the Court in two cases against Russia, in which
police brutality and rape of young women have been classified as torture, in the first case, and as
degrading and inhuman treatment, in the second.515
Conventions in the Council of Europe Treaty Series
As described above, the Council of Europe Convention on preventing and combating violence
against women and domestic violence516 opened for signature in May 2011. Unsurprisingly, one
of the issues it deals with is that of sexual violence. Article 36, on ‘sexual violence, including rape’,
states that member parties shall criminalize penetration (vaginal, anal or oral) of a sexual nature and
other acts of a sexual nature when they are non-consensual, and emphasizes that “Consent must
be given voluntarily as the result of the person’s free will assessed in the context of the surrounding
circumstances.” Importantly, it recognises the necessity to apply these provisions to acts committed
against former or current partners.
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The Convention also mandates “legislative or other measures” for the establishment of rape crisis or
sexual violence referral centres to provide medical and forensic examination, trauma support and
counselling for victims.” (Art. 25)

3.

European Union

The issue of sexual violence does not fall within the scope of binding EU law.

4.

Regional non-binding material

There are many non-binding statements condemning sexual violence from various Council of Europe
and European Union bodies, most addressing sexual violence and domestic and intimate partner
violence together. Here will only be mentioned a few of these statements.
In 2009, the Parliamentary Assembly of the Council of Europe passed several statements specifically
addressing the issue of sexual violence against women.517 While these documents offer forceful
language against sexual violence and urge member states to take measures to effectively combat the
problem, in civil life or in armed conflict, they only address sexual violence committed against women,
and not sexual violence as something that affects men and women, regardless of sexual orientation.
Worth reiterating here is also the Council of Europe’s Recommendation No. R (2002) 5 of the Committee of
Ministers on the protection of women against violence. Paragraph 35 of its appendix, referred to directly
by the European Court of Human Rights in M.C. v. Bulgaria (above), provides that member states should:
penalise sexual violence and rape between spouses, regular or occasional partners
and cohabitants; penalise any sexual act committed against non-consenting persons,
even if they do not show signs of resistance; [and] penalise sexual penetration of any
nature whatsoever or by any means whatsoever of a non-consenting person.

5.

Domestic legislation and case law

Progressive legal reform and abolishing sexual crimes as crimes against morals
In several European countries, recent criminal law reforms have abolished references to morals and
family honour in provisions against sexual violence. One example is Turkey. The Turkish Penal Code
was reformed in 2004 and introduced major changes in its laws on sexual crimes. These changes
included removal of patriarchal concepts, different classification and more progressive definitions of
sexual crimes, and longer sentences for sexual crimes.
For example, while sexual crimes were earlier classified as “crimes against society/crimes against
public morality and family,” indicating familial and societal ownership over women’s bodies and
sexualities, they are now considered under the category “crimes against sexual inviolability.” All
references to concepts such as ‘morality,’ ‘chastity,’ ‘decency,’ ‘honour,’ ‘shame,’ and ‘public customs’
have been eliminated. Earlier, crimes of rape and sexual abuse were defined as “forced seizure of
chastity and attack on honour”; the perpetrator of rape or abduction could avoid punishment by
marrying the victim; and killing by the mother of an infant born out of wedlock received a reduced
sentence, with the pretext that this crime was committed in order to cleanse the woman’s honour.518
All such elements have been removed.
The new code defines sexual assault as “violat[ing] the physical integrity of another person, by
means of sexual conduct,” and is gender neutral (Art. 102).519 The marital rape exemption has been
abolished. Sexual abuse or assault of children can no longer occur with the consent of the child (Art.
103) and sexual harassment in the workplace has been included as a crime (Art. 105). The code also
provides for aggravated sentences for so-called honour crimes.520
As discussed in other chapters of this report, women’s and human rights groups have criticized
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certain provisions in the new code for not fully embracing sexual and bodily rights of women and
others. For example, critical voices have underlined that honour crimes have been framed narrowly,
that the new Penal Code falls short of criminalizing all cases of non-consensual genital examinations
of women, that discrimination based on sexual orientation has not been included as a crime, and that
consensual sexual relations between 15 and 18 are still unlawful.521
Italy offers another example in the category of countries that have reformed their criminal laws in order
to frame sexual crimes as offenses against the person instead of against the society or community.
The Act of 15 February 1996 no. 66522 reformed the old criminal law section on sexual crimes, labelled
‘crimes against morals,’ and instead placed sexual crimes under the category ‘crimes against the
person.’ With this legislation, penalties for sexual violence increased, a new provision was created
for sexual violence committed by a group of individuals, and sexual assault (that is, sexual violence
without penetration) was made a crime of sexual violence.
Case law: sexual violence includes sexual coercion within a couple
In the Italian Supreme Court decision no. 26345 of 25 June 2009,523 the Court established that since
there is no right to sex within a couple (married or unmarried), sexual coercion that occurs among
spouses or partners shall be classified as sexual violence. In the case under consideration, the
man had previously threatened his wife on several occasions. He admitted to having assaulted his
wife, but not that he had raped her, since she had not physically resisted his sexual advances. The
Court found that her lack of physical resistance to sexual acts could not serve as justification for the
coercion, in particular as it had been proven that the husband was well aware of the implicit lack of
consent on behalf of his wife.
Constituent elements of rape and gender neutral rape legislation
While earlier domestic European rape legislation often required proof of physical resistance on behalf of
the victim, several European countries have reformed their laws in order to emphasize lacking consent
as a constitutive element of rape. In the application of these laws, physical force and resistance can be
seen as evidence of lack of consent, rather than legal requirements in their own right.
In Belgium, the Criminal Code, as amended in 1989, stresses lack of consent as the main constituting
element of rape. The provision is gender neutral; rape can accordingly be committed against a man
or a woman, by a man or a woman. The provision now reads:
Any act of sexual penetration, of whatever nature and by whatever means, committed on
a person who does not consent to it shall constitute the crime of rape.
In particular, there is no consent where the act is forced by means of violence, coercion
or ruse or was made possible by the victim’s disability or physical or mental deficiency.524
Similarly, in Ireland, criminal law provisions on rape specify that failure to resist on behalf of the victim
does not have to imply consent:
A man commits rape if (a) he has sexual intercourse with a woman who at the time of
intercourse does not consent and (b) at the time he knows she does not consent or is
reckless as to whether or not she is consenting. (1981), 525 and
It is hereby declared that in relation to an offence that consists of or includes the doing
of an act to a person without the consent of the person, any failure or omission by that
person to offer resistance to the act does not of itself constitute consent to that act.
(1990)526
The Irish rape legislation, while commendable in its emphasis on consent rather than on resistance, is
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not yet fully gender neutral, and therefore not completely in line with international human rights norms.
The 1981 Act only recognizes rape by a man against a woman. In the 1990 Act, the definition of rape
has been expanded to include “penetration (however slight) of the anus or mouth by the penis,” (thus
committed against a woman or a man, by a man), and “penetration (however slight) of the vagina by
any object held or manipulated by another person” (thus committed against a woman, by a man or
a woman).527 Penetration of the anus with an object other than with a penis does not constitute rape.
The 1990 Amendment also explicitly abolishes the marital exemption in relation to rape. Nevertheless,
marital rape is not yet fully equalized with other sexual offenses, as criminal proceedings in such
cases only can be instituted with the consent of the Director of Public Prosecutions.528
Case law: consent as a state of mind
In the United Kingdom appeals case Regina v. Olugboja,529 (1981), the issue was what meaning
‘consent’ had in the context of rape law. Two teenage girls had been given a ride home with the
defendant and his friend. The friend raped one of the girls, who was 16 years old, in the car. When
they were later indoors, the defendant asked the same girl to take off her pants, which she did. She
alleged that she did so because she was frightened and the room was dark. She said to him “Why
can’t you leave me alone,” after which he pushed her to a sofa and had sexual intercourse with her.
She did not fight back, scream, or cry. The defendant was convicted of rape.
The appeals court dismissed the appeal against the judgment. In the appeal, Lord Justice Dunn
declared that “consent is a state of mind.” He said:
[The jury] should be directed that consent, or the absence of it, is to be given its ordinary
meaning and if need be, by way of example, that there is a difference between consent
and submission; every consent involves a submission, but it by no means follows that
a mere submission involves consent. […] [Members of the jury] should be directed
to concentrate on the state of mind of the victim immediately before the act of sexual
intercourse, having regard to all the relevant circumstances; and in particular, the
events leading up to the act and her reaction to them showing their impact on her mind.
Apparent acquiescence after penetration does not necessarily involve consent, which
must have occurred before the act takes place.
The case illustrates that while it may in cases be difficult to determine what the victim’s state of mind
was, it is nevertheless important to establish that consent by nature has this subjective character to
it. The Olugboja case emphasizes that such factors as resistance and signs of distress may serve as
supporting evidence to the state of mind of the victim, but do not substitute for lack of consent as the
main constitutive element of the crime. The case clarifies this distinction between legal requirement
and supporting evidence.
In Russia, the Supreme Court has provided guidance as to how rape shall be understood, and has
stressed the victim’s rights in the criminal procedure. The Criminal Code of the Russian Federation
defines rape as “…sexual relations with the use of violence or with the threat of its use against a victim
or other persons, or in taking advantage of the victim’s helpless condition.”530 In Directive no 11 of
15 June 2004, the Russian Supreme Court emphasizes a uniform application of the criminal law in
cases of sexual assault.531 This includes that every criminal investigation into the allegations of rape
shall be conducted with due regard to the victims’ rights and to the prevention of re-victimization. The
Directive underlines that the offense of rape may be committed against a woman as well as against a
man, and that when the victim voluntarily has intoxicated herself/himself with alcohol, the perpetrator
can still be convicted of rape.
In this context, it should be mentioned that in Kyrgyzstan, Article 129 of the Penal Code (‘On rape’)
provides that rape can only be committed against a woman. There is no legal recourse for a man
who has been raped. At least one case has been documented where a man-to-woman transgendered
individual was gang-raped and subsequently denied the right to report the crime because the police
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refuse to acknowledge her gender identity as a woman.532 Another example of rape-law which falls short
of complying with international human rights standards is the Romanian provision on sexual assault,
which exempts the rapist from criminal liability if he, before the ruling becomes final, marries his victim.533
In Spain, the Supreme Court case 105/2005534 addressed the requirements for a conviction in a rape
trial when no eyewitnesses could corroborate the alleged incident. The complainant was a woman
who alleged to have suffered several counts of marital rape. The husband, who denied the charges,
had been convicted to seven years imprisonment for rape. He appealed to the Supreme Court,
contending inter alia that there was not sufficient corroborative evidence to support the claim and that
his wife had not demonstrated resistance to his advances.
The Court discussed at length the balance that had to be struck between, on one hand, the right
to justice for victims of sexual violence and, on the other, the right to due process for the alleged
offender and the importance of the presumption of innocence. It determined that with regard to
crimes that tend to occur in private, such as crimes against sexual liberty, courts have to closely
examine three aspects of the accusation. These are, first, the absence of circumstances suggesting
underlying motives on behalf of the victim, such as a desire for revenge, retaliation, confrontation, or
similar interests; second, believability of the accusation, of a kind that meets the standard of proof
required in civil cases; and, third, internal coherence of the accusation over time, without ambiguities
and inconsistencies. These criteria were not to be seen as preconditions that had to be met for a
conviction in a sexual crimes case, since, for example, the existence of sentiments of revenge on
behalf of the victim will not necessarily mean that the crime has not occurred. However, close attention
must be paid to these three aspects.
In the case under consideration, the Court established that the complainant’s account was credible and
sufficiently coherent, and also supported by a forensic report. With regard to the claim that she had not
demonstrated sufficient resistance, the Court stated that lack of resistance by itself does not mean that the
crime of rape has not been committed. It noted that if sufficiently strong and clear force is being employed,
then resistance is unnecessary, since what constitutes the crime is the action of the perpetrator, not of the
victim. The Court established that consent or lack of consent of the victim is what matters for the determination
of the existence of the crime. In conclusion, it upheld the conviction and dismissed the appeal.
Procedural matters:
(a) Abolishing the corroboration warning in sexual violence cases – The so-called corroboration
warning, previously frequent in common law systems, requires the judge to instruct the jury in cases
of sexual assault that they must be careful not to convict the defendant on the victim’s uncorroborated
evidence. This warning – not required with regard to other crimes that are frequently committed in
private, without eyewitnesses – is based on an idea that women for whatever reason may invent
stories of rape and that it therefore is important to corroborate the allegations in order not to convict
innocent men. The required corroboration warning has been widely criticized for its discriminatory and
misogynist nature, and is expressly banned in modern international criminal law.535 The two common
law countries in the region, United Kingdom and Ireland, have both recently abolished or restricted
the obligatory corroboration warning in cases of sexual violence.
In the United Kingdom, the mandatory corroboration warning in trials on sexual and other offenses
was abolished in 1994.536 However, only the mandatory nature of the corroboration warning was
repealed; the provisions do not prohibit the judge from ‘warning’ the jury in accordance with the old
rule, if the judge finds it appropriate in the individual case. Given that defendants in sex trials, like all
other defendants, are protected by general criminal law principles that establish that guilt must be
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proven beyond all reasonable doubt, one may question why there would ever be a need for a specific
warning. According to commentaries, the British Court of Appeal has showed strong support for the
legislative reform, and stated that in most cases there is no need for a warning.537
In Ireland a similar legal reform took place in 1990.538 While the Irish provision also abolishes the
obligatory nature of the warning, it conveys more strongly than its British counterpart that judges
may still be required to give warnings about the uncorroborated testimony of the victim in rape trials.
From the point of view of equality before the law, and considering the essentially offensive underlying
assumptions of the corroboration warning, this failure to fully abolish the use of the corroboration
warning raises certain concerns.
(b) Limiting the possibility of bringing up the sexual history of the victim – In both Ireland and the
United Kingdom the right of the defense counsel to bring up the sexual history of the complainant in
a sexual assault trial has been limited. According to both the Irish Criminal Law (Rape) Act 1981,539
and the British Youth Justice and Criminal Evidence Act 1999,540 the complainant’s sexual history can
only be brought up with the leave of the court. According to the British statute, such leave may be
given if, inter alia, the question relates to a relevant issue in the case, and a refusal to give such leave
might result in rendering unsafe conclusions of the jury or the court. In Ireland, a judge shall give leave
if, and only if, he is satisfied that it would be unfair to the accused person to refuse to
allow the evidence to be adduced or the question to be asked, that is to say, if he is
satisfied that, on the assumption that if the evidence or question was not allowed the
court might reasonably be satisfied beyond reasonable doubt that the accused person
is guilty, the effect of allowing the evidence or question might reasonably be that they
would not be so satisfied.541
The Irish legislature thus allows the defense to plead that the victim’s sexual history can be included,
thereby placing the sexual past of the victim in the spotlight. The purpose of the regulation was to
emphasize that such information is irrelevant and as a general rule should be banned; the caveat risks
having the opposite effect. According to news reports, the British provision limiting the right to use sexual
history evidence has also proven ineffective. It is often circumvented by the counsel of the defendant,
and the government is looking into tightening the provision.542 For the purposes of both procedural rights
and the sexual health of victims of sexual crimes, the development of these rules merits close attention.
The issue of whether the sexual history or behaviour of the victim should be allowed came up in the
United Kingdom Court of Appeals case R v. Bahador,543 in which the complainant was a woman who
had been sexually assaulted. The defendant alleged that he had earlier that evening seen her on stage
at a nightclub taking part in a competition which involved exposing her breasts and simulating oral sex.
The trial court was asked to accept that her alleged behaviour on stage was relevant to the defendant’s
‘honest belief’ that she would consent to having sex with him, under the exceptions provided by Section
41 of the Youth Justice and Criminal Evidence Act 1999 (see above). The trial judge refused leave to the
defendant to mention the complainant’s alleged behaviour or to cross-examine her about it.
In the Court of Appeal, defence counsel argued that the conviction was unsafe as a result of this
evidence not being admitted. The counsel for the Crown argued that pushed to its logical conclusion
the argument of the defendant would mean that every stripper who performed at a club would convey
the message that she was thereby also consenting to be touched in a sexual manner by a complete
stranger. The Court of Appeal, in looking purely at the question of relevance (as understood by the
Youth Justice and Criminal Evidence Act), declared that “we feel compelled to conclude that as the
appellant’s defence was one based on his honest belief, it is difficult to say that what he contended to
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have taken place on the stage could not be relevant.” However, there were several factors in the case
that indicated that the complainant’s alleged behaviour on stage had not had any determining effect
on the actions taken by the defendant. For those reasons, it could not be said that the exclusion of the
evidence had rendered his conviction unsafe. The appeal was dismissed.
Responses to sexual violence: sexual offender registration and surgical or chemical castration
Although most European countries have databases for criminal records, these contain records of
all criminal offences. Few countries have specialized registration for sexual offenders. A system
similar to that employed in the USA – with special sex offender registries that follow separate rules
from other databases for criminal records – has recently been discussed in Germany. However, the
constitutionality of such procedure has been called into question, and so far no legal measures in that
regard have been taken.544
Nevertheless, separate sexual offender registries exist in Europe. The main difference between
these and their US equivalents is that the European registries are not open for public inquiry. In the
United Kingdom, the Violent and Sex Offender Register (ViSOR) is a UK-wide database of records
of convicted sex offenders, convicted perpetrators of serious violent crime, and so-called ‘potentially
dangerous persons.’545 The database, which is designed to enhance the protection of the public and
reduce risk of serious harm, stores and shares information about the individuals registered in it, but is
confidential and can only be accessed by a limited number of categories of people: police, probation
and prison personnel (including private companies running prisons).546
Registry of sex offenders is regulated in accordance with the Sexual Offences Act 2003.547 All persons
convicted under Schedule 3 of the Act – including a long list of sexual offences – are subject to
notification requirements, as well as persons not found guilty of such an offence by reason of insanity
(Section 80). This implies that they must register with the police and notify them of their names,
address, date of birth, national insurance number and passport details within three days of their
conviction or release from prison (Section 83). Registrants must inform the police, within three days,
of any changes of address, as well as plans to spend seven days or more away from their home or to
travel abroad (Sections 83 and 84). Failure to do so is an offense that can carry a term of imprisonment
(Section 91). The length of the required notification period depends on the gravity of the crime for
which the individual has been convicted; it varies from two years to “an indefinite period” (Section 82).
Case law: indefinite sex offender registration violates right to privacy
In 2008, the indefinite registration period for sexual offenders was challenged in court. In the case F.
and Angus Aubrey Thompson v. Secretary of State,548 the claimants were two invididuals who on the
basis of their convictions under the Sexual Offences Act were subject to the notification requirements
for an indefinite period. The result was that they would remain on the Sex Offenders Register for the
rest of their lives, without possibility of review. One of the applicants was 11 years old at the time of
the offense and 16 when the case was decided. The claimants argued that the indefinite notification
requirement without the opportunity for review violated the right to respect for their private and family
life under Article 8 of the European Convention on Human Rights.
The High Court of Justice, in focusing on the absence of the right of review, found such absence incompatible
with Article 8 of the European Convention. It stressed that the notification requirement was not intended to
have a punitive purpose; instead, its objective was to protect potential victims. Therefore, the notification was
no longer called for when the relevant offender no longer posed a risk of re-offending. Denying a person, who
believed that he had ceased to be a danger to the public, the opportunity to seek to show that he no longer
presented a risk of re-offending, was found to run contrary to the rights under Article 8.
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As for surgical or chemical castration imposed on convicted sex offenders, there are worrying signs
in Europe that practices that run contrary to accepted human rights standards are gaining popularity.
In the Czech Republic, those who have committed serious sexual offenses are encouraged to
undergo surgical castration. According to the 1996 Law on the care for the people’s health,549 such
an operation should only be performed at the request of the person concerned, and only with free
and informed consent. Nevertheless, the Council of Europe body the European Committee for the
Prevention of Torture and Inhuman or Degrading Treatment or Punishment550 issued a report in 2009
strongly criticizing the practice of surgical castration in the Czech Republic. The report suggested
that in practice, information given to patients about the effects of the procedure was limited, and
that in most cases, the application of the procedure was “at least partially instigated by fear of longterm detention.” These factors, the Committee concluded, put into question the concept of free
and informed consent. The Committee stressed that surgical castration is “a mutilating, irreversible
intervention [that] cannot be considered as a medical necessity in the context of the treatment of sex
offenders,” and recommended that the Czech Republic bring to an immediate end the application of
the practice.551
In Poland, a law was adopted in November 2009, making chemical castration compulsory for adults
who had raped children or immediate family members.552 The practice of chemical castration for sex
offenders has been offered on a voluntary basis elsewhere, but Poland is the only country in Europe
where it is mandatory. From a human rights perspective this practice raises serious concerns, as it
violates a host of recognized human rights principles, such as the right to bodily integrity, the right
not to be subjected to inhuman or degrading treatment or punishment, and the right to private and
family life. EU politicians have proposed that the Polish policy be challenged by bringing a case to
the European Court of Human Rights.553

6.

Concluding remarks

Legal responses to sexual violence in the European region show conflicting trends. On one hand,
fighting sexual violence against women is high on the agenda of the regional organizations. These
organizations have issued powerful statements calling for, inter alia, the immediate criminalization of
marital rape and the abolition of required evidence of force or resistance in rape trials. Many countries
have also incorporated these principles into their domestic legislation, and there are signs that the
perception of sexual violence as something committed against the family’s ‘honour’ – rather than
against the bodily and psychological integrity of the victim – is fading. The recent reform of the Turkish
penal code, where archaic references to ‘honour,’ ‘shame,’ and ‘chastity’ have been abolished, is an
illustration of this – even though problematic aspects still prevail.
On the other hand, several countries resist these rights-based approaches to sexual violence.
This is not only true in the extreme cases where, for example, a sex-offender can avoid criminal
responsibility by marrying his victim (Romania) or where there is no recourse for men who have been
raped (Kyrgyzstan). The case law of the European Court of Human Rights shows that a number of
countries may have sufficiently clear laws on paper but inadequate mechanisms for implementing
these laws, or resistance within police and prosecutorial sectors to the application of more modern
and rights-based approaches to sexual self-determination. Here should be reiterated that the lack of
clarifying case law and reports from many countries, despite the existence of modern and inclusive
laws, is a sign that sexual violence is still a significant and under-reported problem. This is even truer
when it occurs within the home. The stigma attached to sexual violence in many countries and power
relations between perpetrator and victim make the law insufficient to bring the phenomenon to the
surface and to deal effectively with it.
Considering the vast number of laws and variances in practices in the region, special attention should
be given to the jurisprudence of the European Court of Human Rights as a guiding tool for human rights
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standards related to sexual violence. The Court has elaborated important principles in this area that
have strong bearing on sexual health. Its condemnation of immunity for marital rape in C.R. and S.W.
v. the United Kingdom leaves little room for interpretation. In M.C. v. Bulgaria, the Court addressed
how the concepts of ‘resistance’ and ‘consent’ shall be interpreted in order for state compliance with
the Convention to occur, and set the standard for positive state obligations in response to sexual
violence. For the purpose of sexual health and rights, it is of particular importance that the Court
referred to the applicant’s ‘sexual autonomy’ as a protected value under the Convention. Finally, in
Aydin v. Turkey the Court establishes that rape in custody is a particularly cruel and degrading form
of ill-treatment which under certain circumstances qualifies as torture – and expresses concern over
the employment of virginity testing as a means of investigating rape claims.
Several European countries are increasingly focusing on the absence of consent rather than force
and, in the case of the common law countries in the region, restricting corroboration requirements
and the right to bring up the sexual history of the victim. It is true that a too strict emphasis on the lack
of consent on behalf of the victim has its own dangers from a rights-based perspective. In practice,
if the prosecution is forced to prove beyond reasonable doubt that the complainant did not consent,
this could lead to a process of re-victimization. The conclusion in R. v. Bahador, that the appellant’s
defense was “based on his honest belief” about the complainant’s consent to his sexual advances,
illustrate this point, although in the case this so-called honest belief did not affect the outcome.
As for state responses to sexual violence, in regard to how sexual offenders are treated after they have
served their sentences, two topics merit attention. The first is separate sexual offender registration,
which is rare in the region. Of the few countries that do have separate registries, the United Kingdom
provides an illustrative example. Its requirements are fairly limited – they mainly consist of the
obligation of the sex offender to notify the police of his or her whereabouts – and the registries are
strictly confidential, available only to the police, probation, and prison administration. However, the
possibility of subjecting a sex offender to indefinite notification requirements raises concerns from a
human rights standpoint. The failure to provide the person subjected to such requirements with an
opportunity for review was recently struck down by a British court.
The second issue in this regard that has strong bearing on sexual health is the mandated castration –
surgical or chemical – of sex offenders. Both the recent Polish initiative to impose chemical castration
on a category of sex offenders and the Czech practice of surgical castration with limited possibilities
to reject the procedure, have attracted international attention and have adequately been described
as serious infringements on basic human rights.

B.2	Sexual violence and exploitation of children
1.

Introduction554

As explored above, sexual violence and sexual exploitation have many negative repercussions on
sexual health. Children and teenagers are particularly vulnerable to sexual violence and exploitation,
not only because of their limited ability to protect themselves, compared to adults, but also because
sexual violence may have wider-reaching long-term negative consequences on a person who has
not fully developed physically, psychologically and emotionally. In order to protect the sexual health
of children, states have an obligation to prevent sexual violence and exploitation from taking place,
protect and provide rehabilitation to children when such violence has occurred, and establish effective
law enforcement against perpetrators.555
Within a sexual health and human rights framework, it is also crucial that measures against sexual
exploitation of children not be framed or implemented in a way that hinders young people from engaging
in consensual sexual activities and exploring their sexuality. Provisions against sexual exploitation of
children must be framed in a fashion that is sufficiently broad to target violence, exploitation, and
coercion, but also sufficiently narrow, non-moralistic, and non-discriminatory to leave room for youths’
healthy expressions of sexuality.556
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This chapter will also address state regulation of what is called ‘child pornography;’ an area handled
differently by different regimes.557 Photographs, videos, or other depictions of sexual behaviour or
sexualized poses of actual minors are not permitted, and many states have adopted criminal statutes
toward this end. As noted above, the freedom from sexual abuse or exploitation of persons less
than 18 years of age is of paramount importance and an obligation of the state. Bearing in mind
fundamental rights to freedom of expression, however, it is also important that such provisions not be
over-inclusive. A rights-based approach to child pornography focuses on coercion of, and harm to,
actual children, regardless of the sex and gender of the minor. Many current criminal law regimes,
aiming at discouraging any market for child pornography and in light of the alleged relationship
between such a market and incentives for actual abuse of minors, criminalize possession of such
images, as well as their production and distribution. Criminalization of possession is an emerging topic
in international criminal law, although the rights standards are also evolving, and many international
agreements may not pass national constitutional or international rights review.558 As an element of
contemporary rights evolution, however, some regions have exempted material with a sexual content
made by adolescents by and for their own private use from penalization, as will be shown below.
The European region shows strong commitment to the fight against sexual exploitation of children,
both on regional and domestic levels. This chapter will address regional and domestic criminal
provisions on sexual violence against children and regulation of child pornography. It overlaps in part
with Chapter 2C: Age of consent, Chapter 5F: Sexual exploitation and trafficking, as it has relevance
for persons under the age of 18, and Chapter 7B: Sexual expression.

2.

Council of Europe

Jurisprudence of the European Court of Human Rights
Sexual violence towards children/positive obligations of states:
In X. and Y. v. the Netherlands,559 the applicants were a 16-year old mentally disabled young woman
and her father. The girl had been sexually assaulted in the family home where she lived, and the father
reported the incident to the police. Because of her mental condition, the young woman was unable to
sign the complaint herself, and so her father signed it on her behalf. For the legal provision that would
be most appropriate for the crime – ‘indecent assault by the abuse of dominant position’ – Dutch
criminal law required that action be taken by the victim personally. Thus, the father’s signature was not
accepted. Other provisions were found not to be applicable for other reasons, and regulations related
to age of consent could not be used since the young woman was over 16. Hence, the case exposed a
gap in the law, and the complaint was not proceeded with. The applicants complained that the failure
of the state to provide a criminal law remedy against the perpetrator violated their right to respect for
private and family life under Article 8.
The Court acknowledged that there are many ways for states to ensure the right to respect for private
life in accordance with the Convention, and that criminal law may not be the only appropriate path.
Still, the Court found that in the present case, the Dutch law offered no effective protection of a person
in the applicant’s position. Given the seriousness of the crime, it was not sufficient to provide for civil
law provisions, under which the applicants could have brought a claim for damages:
The Court finds that the protection afforded by the civil law in the case of wrongdoing
of the kind inflicted on Miss Y is insufficient. This is a case where fundamental values
and essential aspects of private life are at stake. Effective deterrence is indispensable
in this area and it can be achieved only by criminal-law provisions; indeed, it is by such
provisions that the matter is normally regulated. (para 27)
The Court found that, “taking account of the nature of the wrongdoing in question,” the applicant had
been the victim of a violation of Article 8.
It is worth noting that the Court found a violation under the right to respect for family and private
life, in a case of sexual violence, rather than under Article 3 (prohibition of inhuman and degrading
treatment). This finding is surprising, and innovative, while also troubling as this outcome can have
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the effect of minimizing the seriousness of the crime.560 It may in part be explained by the early date
by which the decision was made; this was before the Court had developed its doctrine on ‘positive
state obligations’ under Article 2 and 3 in regard to violence committed by private actors.561 However,
the Court emphasized that the case involved “fundamental values and essential aspects of private
life,” suggesting that within the scope of Article 8 some issues are more fundamental than others, and
that sexual violence would be among the more serious breaches under the article.
Seven years later violence committed against children by a non-state actor was instead raised under
Article 3. In E. and Others v. United Kingdom,562 the applicants were four siblings who for years had
suffered sexual and physical abuse from their stepfather. The stepfather had been convicted by UK
Courts on two occasions, but only subjected to lenient sentences that allowed him to continue to live
at home, where the abuse continued. The applicants claimed that the local authorities had failed to
protect them from the abuse, which they argued constituted a violation of Article 3.
The Court recognized that the abuse for which there had been criminal convictions was known to
the authorities and thus, the authorities should have been aware that the children remained at risk.
Yet, the social services failed to carry out a thorough investigation into the situation in the household.
In finding a potential causal relationship between the inaction on behalf of the authorities and the
continued abuse in the home, the Court held that the United Kingdom had failed to live up to its
obligations under Article 3. It stressed in particular the failure to thoroughly investigate the suspected
ill-treatment.563 It is noteworthy that the Court, in discussing the effect of the government omission,
clarified what the test for such omission is – which is of relevance for other cases of violence in the
home and closely related to the standard of ‘due diligence:’564
The test under Article 3 does not require it to be shown that “but for” the failing or omission
of the public authority ill-treatment would not have happened. A failure to take reasonably
available measures which could have had a real prospect of altering the outcome or
mitigating the harm is sufficient to engage the responsibility of the State. (para 99)
Council of Europe Convention on the Protection of Children Against Sexual Exploitation and Sexual
Abuse and Convention on Cybercrime
The 2007 Council of Europe Convention on the Protection of Children Against Sexual Exploitation and
Sexual Abuse,565 has three main purposes: to prevent and combat sexual exploitation and sexual
abuse of children, to protect child victims, and to promote national and international cooperation
against sexual exploitation and sexual abuse of children (Art 1).
Article 2 contains a non-discrimination principle, including non-discrimination on the basis of sex,
sexual orientation, state of health (which includes HIV status), and disability. The list is not exhaustive
but indicative.566 The Convention contains preventative measures (Chapter II), protective measures
and assistance to victims (Chapter IV), establishment of intervention programmes for alleged
offenders (Chapter V), and substantive criminal law (Chapter VI). It is permeated by a child-rights
perspective, encouraging child participation (according to their evolving capacity) in the design and
implementation of preventative state policies, and stressing that assistance to victims shall take due
account of the child’s views, needs and concerns and always take into account the best interest of the
child. The Convention also stresses that intervention programmes and measures for alleged offenders
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must be applied with respect for the principle of innocence and with due process guarantees intact,
and that no such programme can be imposed on anybody.567
As for constituent elements of rape and other kinds of sexual abuse, the Explanatory report to the
Convention stresses the importance of keeping in mind the case law of the European Court of Human
Rights, and in particular M.C. v. Bulgaria where the Court established that physical resistance on
behalf of the victim should not be a requirement for a conviction of rape.568
The Convention states that for the purpose of establishing when child abuse is present, each party
shall determine the legal age of consent (18(2)). The same article determines that the prohibition of
sexual activities with children younger than the age of consent is not intended to govern consensual
sexual activities between minors. This last clarification is important for the purpose of sexual health
and rights of adolescents. In the words of the Explanatory Report:
It is not the intention of this Convention to criminalise sexual activities of young
adolescents who are discovering their sexuality and engaging in sexual experiences
with each other in the framework of sexual development. Nor is it intended to cover
sexual activities between persons of similar ages and maturity.569
Article 19, addressing child prostitution, makes no mention of whether the minor in
question has reached the legal age of consent or not. The assumption underlying this
provision is that a person younger than 18 cannot consent to sex work, regardless of
whether he or she can consent to sex without remuneration – or that the risk of exploitation
in these situations is simply too serious.
The Convention mandates states to criminalize all dealings with child pornography (Article 20).
‘Child pornography’ is understood as “any material that visually depicts a child engaged in real or
simulated sexually explicit conduct or any depiction of a child’s sexual organs for primarily sexual
purposes,” and thus includes images with sexual content of children even when no actual child
was involved in the production of the material, for instance images with a person appearing as, or
realistic images representing, a minor engaged in sexually explicit conduct. However, states parties
can decide to exclude from criminal liability the production and possession of such material when
it consists exclusively of simulated representations or realistic images of a non-existent child (Art
20(2)). Furthermore, as discussed above, the same article provides for an exception for consensual
and private production and possession of pornographic material of children who have reached the
legal age of consent (Art 20(3)).570 States parties can also opt not to criminalize access to child
pornography which has been knowingly obtained (Art 20(4)).
The Convention prohibits recruiting a child into participating in pornographic performances or
causing a child to participate in such performances without, again, providing for the exception when
children have reached the legal age of consent (Art. 21.1(a)). There is no definition of ‘pornographic
performances,’ but according to the Explanatory Report, the provision is intended to deal “essentially
with organised live performances of children engaged in sexually explicit conduct.”571 One can
imagine difficult issues of interpretation arising under this article. Corruption of children (defined
as the intentional causing of a child to witness sexual abuse or sexual activities, without having to
participate), applies only to children who have not reached the age of consent (Art 22).
In conclusion, the Convention strongly condemns sexual exploitation of children, while also
acknowledging that persons who are technically under-age (that is, under 18) but over the age of
consent have a legitimate right to explore their sexuality in a consensual manner. However, this does
not apply when money or any other kinds of remuneration are involved.
The Council of Europe Convention on Cybercrime572 includes a provision on child pornography. Its
Article 9 obliges states parties to make the production, provision, distribution, procurement and
possession of child pornography a criminal offense. Child pornography includes pornographic
material that visually depicts a minor engaged in sexually explicit conduct, a person appearing to be
a minor engaged in sexually explicit conduct, and realistic images representing a minor engaged in
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sexually explicit conduct. The term ‘minor’ shall include all persons under 18 years, but states parties
may set a lower age-limit (not lower than 16 years). States parties may opt out of the penalization of
the procurement and possession of child pornography, as well as of the penalization of images where
no real children were involved in the production of the images.
Worth mentioning is also the Council of Europe Convention on Action against Trafficking in Human
Beings573 – explored in Chapter 5G: Sexual exploitation and trafficking. This Convention targets
human trafficking of both adults and children.
European Social Charter and the European Committee of Social Rights
Article 7.10 of the European Social Charter provides:
With a view to ensuring the effective exercise of the right of children and young persons
to protection, the Contracting Parties undertake:
(…)
to ensure special protection against physical and moral dangers to which children and
young persons are exposed, and particularly against those resulting directly or indirectly
from their work. 574
This, according to the Committee, includes protection against sexual exploitation, child prostitution, child
pornography, and trafficking of children. Under the Charter, states must criminalize all acts of sexual
exploitation, adopt a national action plan combating the sexual exploitation of children, and protect
children against the misuse of information technologies.575 In concluding remarks on a Polish report in
2005, the Committee asked for clarification on whether purchasing sexual services from those between
15 and 18 was criminalized in Poland. According to the Committee, buying sex from persons under 18
should always be a crime. At the same time, the Committee stressed that the minor selling sex should not
be criminalized and that programmes should be in place to assist the reintegration of child sex workers.576

3.

European Union

The Council of the European Union Framework Decision on Combating the Sexual Exploitation of
Children and Child Pornography577 contains similar definitions to the Council of Europe Convention,
but has a clearer focus on law enforcement. Its primary purpose is to establish the responsibility of
member states to make acts of sexual exploitation of children and child pornography punishable.
Similar to the Council of Europe Convention, its definition of child pornography includes both material
with sexual content where real children have been involved, and realistic images of non-existent
children or those over 18 who appear to be children (Art 1), but just as in the Council of Europe
Convention member states can under certain circumstances opt to exclude from criminal liability
images that do not depict real children. Otherwise it shall be punishable to produce, distribute,
disseminate, transmit, supply or make available, acquire or possess child pornography (Art 3).
Article 2 defines the offenses concerning sexual exploitation of children that are covered by the
Framework Decision. They include coercing or recruiting a child into prostitution or into participating
in pornographic performances, profiting from such activities, and engaging in sexual activities
with a child where coercion or abuse of trust have been involved, or where money or other kinds of
remuneration has been given in exchange for the child engaging in sexual activities.
As of February 2010, a new Framework Decision addressing sexual abuse, sexual exploitation of children
and child pornography has been proposed, which would repeal the 2004 Framework Decision.578 The
proposed decision mandates the penalization of possession of child pornography, and does not contain any
possibilities to exclude criminal liability for child pornography whose production did not involve real children.
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4.

Domestic legislation

Sexual violence and abuse of children
Criminal law provisions prohibiting sexual violence and sexual abuse against children exist in most legal
systems, and demonstrate the near-consensus around the heightened state responsibility to protect minors
against sexual abuse. As has been shown in Chapter 2C, all states set an age-limit under which sexual
contact with a minor will always be considered a crime, due to the child’s presumed lack of ability to consent.
Here will only be mentioned a couple of examples of what different sexual activities states have chosen to
penalize, and how they have approached the issue of abuse of minors who are over the age of consent but
in a situation of particular vulnerability, and therefore deemed to be in need of special protection.
In Sweden, the age of consent is 15 years. The crime ‘rape of a child’ includes having sexual
intercourse or carrying out another sexual act comparable to sexual intercourse with a child under
15. The same rubrication applies if the act is committed with a child who is between 15 and 18, if
the perpetrator is the child’s parent or guardian or in any other way responsible for the child’s care
or supervision.579 Furthermore, the Penal Code includes the prohibitions to “sexually touch” a child
under the age of 15, which also applies to a person who “exposes himself or herself to another person
in a manner that is likely to cause discomfort.”580 The same chapter of the Penal Code also addresses
sexual exploitation of a child; sexual abuse of a child; sexual intercourse with an offspring or a sibling;
exploitation of a child for sexual posing, and purchase of a sexual act from a child.581
Age of consent in Germany is 14 years of age.582 A person over 18 who abuses a person under 16, will
be liable for ‘sexual abuse of youths.’ To ‘abuse’ in this context is defined as committing sexual acts on
the person by exploiting a coercive situation or for compensation; or allowing such acts to be committed
on the perpetrator by the younger person; or to induce the younger person to commit sexual acts on
a third person by means of coercion.583 When the age difference is even larger, in that the perpetrator
is over 21 and the child under 16, the coercive element is absent in the definition of the crime. In those
situations it will suffice that sexual acts take place and that the older person “thereby exploits the victim’s
lack of capacity for sexual self-determination.”584 It is unclear from the wording of the provision whether
the age difference will presume that such exploitation takes place, or whether the prosecution will have
to show that there was an exploitative element for liability to arise. The fact that these latter cases will
only be prosecuted upon complaint, unless there is a “special public interest” in prosecuting the case
ex officio, suggests that exploitation will have to be shown. Finally, in all cases of sexual abuse of youth
under the provision, punishment can be dispensed if, “in consideration of the conduct of the person
against whom the act was directed, the wrongfulness of the act is slight.”
Child pornography
The other area where sexual exploitation of children is addressed in domestic legislation relates to
prohibition of child pornography. As shown above, all EU member states are mandated to prohibit the
coercion or recruitment of a child for the purpose of the production of child pornography, as well as
the production, distribution, dissemination, transmission, or supply of such pornography.
There are variations on how the prohibition of child pornography has been framed. Many European
countries ban the production and dissemination of child pornography even when no real child was
involved in the making of the image. This can take two forms: prohibiting images of a person who
appears as a child but who in fact was older than 18 at the time of the production, or prohibiting
drawings, paintings, or other simulated images of children involved in sexual activities. An example
of the former model is Ireland, whose Child Trafficking and Pornography Act prohibits a visual
representation “that shows or, in a case of a document, relates to a person who is or is depicted
as being a child and who is engaged in or is depicted as being engaged in explicit sexual activity”
(emphasis added).585 Sweden is an example of the latter model. According to its Penal Code, a
person who “portrays a child in a pornographic picture,” or who handles such pictures in different
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ways, will be liable for a child pornography offense.586 To ‘portray’ means to depict using any method,
not only photography. The law provides for an exception for drawings, paintings, or similarly handcrafted pictures, but only as regards depiction and possession; even with such images, it is illegal to
disseminate, transfer, grant use, exhibit, or make them available to others.587
In contrast, Finland only prohibits images where real children were involved in the making of the
image. Its Penal Code prohibits the distribution of sexually obscene pictures or visual recordings
“depicting children, violence or bestiality.”588 Distribution in this context means to manufacture, offer
for sale or for rent, export, import, or distribute by other means. According to subsection (4) of the
same article, a child is understood to be a person under 18 or a person whose age cannot be
determined, but who can justifiably be assumed to be under 18. Aggravating circumstances are, inter
alia, if the child was particularly young or if the picture also depicts severe violence. The legal text
does not define the terms ‘pictures’ and ‘depicting’ to clarify whether these include only photographic
images or also images produced without the involvement of a real child (paintings, drawings,
computer-produced images, etc.). However, the legislative history of the provision addresses these
issues. The government proposal establishes that the purpose of the provision is to protect children
against harmful activities with an obscene content. For that reason, it is not necessary to extend the
prohibition to also cover painted, drawn or otherwise simulated images.589 The provision will only be
applied to such images if a real child has been the model of the image in a way similar to when a
photograph is taken, and the result clearly depicts the child in a sexually offensive way.

5.

Concluding remarks

At the European level, there are strong binding and non-binding statements against sexual violence
and exploitation of children. These documents tend to focus primarily on criminal law measures.
During the last decades internet-related crimes such as online child pornography have drawn
increasing attention from a law enforcement point of view.
The 2007 Council of Europe Convention and the 2005 EU Framework Decision attempt to strike a
balance between forceful responses to sexual exploitation and abuse of children, on one hand, and
permissiveness of the exploration of sexuality for young people, on the other. This is particularly clear
in the 2007 Convention, which in its explanatory report specifically expresses the undesirability of
over-inclusive penal provisions that may result in bans on young persons’ consensual sexual activities.
In this regard, the Convention sets a good example from a sexual health and rights point of view.
The European Court of Human Rights has addressed state responsibilities to take action when sexual
abuse of children occurs. The Court acknowledged, as early as 1985 in X and Y v. the Netherlands,
that the state must make remedies available when sexual violence against children is perpetrated by
private actors. It is true that the Court in the case did not use the language of ‘positive obligations,’
and that it found a breach of the right to respect for private life rather than a breach of the prohibition
of cruel treatment. Still, the case is an early example of the doctrine of positive obligations in cases of
violence by non-state actors, which the Court has later elaborated. Similarly, in E. v. United Kingdom,
the Court discussed the nature of states obligations to interfere in incidences of private violence, and
underlined in particular the duty to perform thorough investigations when abuse is suspected.
Domestic criminal law provisions penalizing sexual violence against children are intrinsically linked to
domestic principles about the sexual autonomy of children/age of consent. The German and Swedish
examples illustrate how states grapple in different ways with the ‘grey zone’ of sexual activity of and
with minors who are close to the legal age limit, and, in particular, when the other party is substantially
older. The German example shows an insight into potentially destructive power dynamics between
older and younger sexual partners, on one hand, while also recognizing that such relationships can
be fully consensual and should, in those instances, not be penalized.
In regard to child pornography, there is a strong consensus in the region that the production and
handling of such pornography should be criminalized. The primary rationale for this strong stance is the
need to protect children from harm, presumed to result from the production as well as the dissemination
of material with sexual content involving minors. Variations exist between different laws, however,
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primarily in relation to penalization of the production of child pornography where no actual child has
been involved. In these cases, the rationale for protection of a real child is less obvious. The regional
instruments make it optional for states to penalize the production and possession of such images. On
the domestic level, states have opted for different paths. The Finnish legislature discussed the issue
in the legislative history of the relevant provision, and concluded that because the main objective of
the law was protection of the well-being of children against exploitation and abuse, there was no need
for criminalization when no child had in fact been involved. The Finnish solution attempts to address
the dilemma that arises when it is difficult to determine whether simulated images of children or youth
in sexual situations have artistic and informational value, or whether they are to be classified as child
pornography and banned. From the point of view of freedom of expression, the Finnish model has
advantages, requiring that interferences with this right be as narrow and clearly defined as possible.590

C.	Female genital mutilation
1.

Introduction

Female genital mutilation (FGM) is a practice that has been strongly condemned in various international
human rights documents and by several human rights bodies.591 The practice can be extremely painful and
have long-term negative effects on the sexual and reproductive well-being of women and girls. Its aim also
tends to be to control the sexuality and/or reserve the virginity of girls, based on notions of the essentially
different nature of male and female sexuality and on a perceived right of the family and/or community to
exercise control over women’s sexual life. Such a view is contrary to an understanding of the right to sexual
self-determination for all. Some versions of FGM may also hinder women from experiencing sexual pleasure.
However, blanket bans on all versions of FGM for all women, including adult women who may consent
to the procedure, is problematic. While such an approach – predominant in the European region
– stems from an understanding of power dynamics involved that may make the issue of consent
irrelevant even for adult women, it simultaneously raises concerns from the viewpoint of women’s right
to self-determination and bodily integrity.

2.

Council of Europe

Jurisprudence of the European Court of Human Rights
The European Court of Human Rights has, as of December 2009, addressed only one case involving
FGM,592 in which the application was found inadmissible. In the case, Collins and Akaziebie v. Sweden,593
the applicants were mother and daughter, nationals of Nigeria who had sought asylum in Sweden. The
issue was whether Sweden would violate its obligations under Article 3 of the Convention by returning
the applicants to Nigeria, where they claimed that they ran the risk of being subjected to FGM. The Court
found the application manifestly unfounded, as the applicants failed to demonstrate that they would
face a real and concrete risk of being subjected to FGM upon return. Nevertheless, the Court took the
opportunity to express its general stance on FGM as a practice in violation of Article 3:
It is not in dispute that subjecting a woman to female genital mutilation amounts to
ill-treatment contrary to Article 3 of the Convention. Nor is it in dispute that women in
Nigeria have traditionally been subjected to FGM and to some extent still are. (para 12)
Conventions in the Council of Europe Treaty Series
The Council of Europe Convention on preventing and combating violence against women and domestic
violence594 (discussed primarily in Chaper 5A: Domestic and Intimate Partner Violence, above) includes
FGM as a form of violence against women. Article 38 states that parties shall criminalize all forms of
FGM as well as any coercion or incitement of a woman or girl to undergo the procedure.
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3.

European Union

Issues related to FGM fall outside of the scope of binding EU law.

4.

Regional non-binding material

There are multiple statements from both the Parliamentary Assembly of the Council of Europe and
the European Parliament, strongly condemning the practice of FGM. In these declarations, member
states are encouraged to either describe FGM as torture or as a “fundamental violation of human
rights,” and to take strong measures – primarily by the means of criminal law – to combat the practice.
They consistently describe FGM as a practice where consent will not exempt the practitioner from
criminal liability, not even when performed on adult women.595

5.

Domestic legislation and case law

Domestically, legislation in most European countries subjects those who perform FGM to heavy
penalties under criminal law provisions. An increasing number of European countries have laws
specifically prohibiting FGM. In other countries, FGM can be prosecuted under existing criminal law
provisions on assault. Laws differ as to, inter alia, whether the prohibition of FGM has extraterritorial
application, and as to what degree health care and child care providers have a duty to report
suspected FGM regardless of policies on confidentiality.596
Norway has one of the strongest anti-FGM legislations in Europe. According to the Act N° 74 of 15
December 1995 on the prohibition of genital mutilation,597 anybody who intentionally performs an
operation on a woman’s genital organs that damages or permanently changes them will be sentenced
to three, six, or eight years of imprisonment, depending on how serious the consequences of the
procedure are (§ 1). Aiding and abetting, as well as reconstruction of the procedure after childbirth,
will be punished similarly. The girl or woman herself will not be penalized. However, consent from the
woman or girl in question does not exempt the person who performed the procedure from punishment
(§ 1). Professionals in childcare, education, after-school programmes, health professions, social
services, and religious organizations who intentionally abstain from trying to assist a person who
is in danger of undergoing FGM – for instance by omission to file a report – will be punished with
a fine or with a short prison sentence. This obligation to report a risk of FGM is in effect regardless
of whether the professional has an obligation of confidentiality (§ 2). The act applies in Norway and
extraterritorially. The extraterritorial application means that a person who is a national or resident of
Norway and who has performed or aided or abetted in the performance of FGM, will not be exempted
from punishment even if the procedure took place abroad. The provision has been included to hinder
children from being taken from Norway to other countries to have the procedure performed there.598
According to the Norwegian Child Protection Act,599 when child protection services have been
informed about the risk of FGM being performed on a girl, they have an obligation to take action to
protect her. Protection can include the withholding of passports or other documentation, or, as a last
resort, the removal of the girl from her home.600
The United Kingdom Female Genital Mutilation Act 2003,601 targets FGM committed on ‘girls’ only, but
clarifies later that “[g]irl includes woman” (Section 6). A person is guilty of the offence of female genital
mutilation if “he excises, infibulates or otherwise mutilates the whole or any part of a girl’s labia majora,
labia minora or clitoris” (Section 1(1)). No offense is committed if an approved person performs “a
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surgical operation on a girl which is necessary for her physical or mental health,” or surgery related to
childbirth, for purposes connected with labour or birth (Section 1(2)). The Act also expressly penalizes
a person who helps a girl mutilate her own genitalia (Section 2). It makes it an offense to assist a nonUK national or resident to mutilate a girl’s genitalia overseas, if this is done in relation to a UK national
or resident (Section 3), and it penalizes FGM outside of the UK by a UK national or a permanent UK
resident (Section 4). The act provides for the penalty of imprisonment up to 14 years (Section 5).
The British Act is silent on the issue of whether consent of the woman exempts the act from punishment.
However, it specifies that in order to determine whether the operation is necessary for the girl’s mental
health, in Section 1(2), “it is immaterial whether she or any other person believes that the operation
is required as a matter of custom or ritual” (Section 1(5)). This suggests that there are indeed limited
possibilities to consent to the procedure, and that the exception provided for the girl’s mental health
requires medically indicated rather than subjective elements of mental ill-health.
As for child protection, local authorities have responsibilities when FGM has taken place or may
occur under the Children Act 1989.602 These include general duties to safeguard and promote the
welfare of the child by providing a range of services (Section 17), but also the duty to investigate
when there is a suspicion that a child is suffering or is likely to suffer harm (Section 47). In extreme
cases, authorities may issue a non-authorization to leave the country, withhold passports of parents
or of the girl, suspend parental authority or, as a last resort, remove the child from the family (using a
‘Prohibited steps order’ (Section 8), ‘Supervision orders’ (Section 35), ‘Emergency protection order’
(Section 44), or Care and supervision orders (Section 31)).
In France, by contrast, there is no specific legislation on FGM. According to articles 222-9 and 222-10 of
the French Penal Code,603 violence involving mutilation is an offence that carries heavy penalties. Where
the victim is a child under 15, the maximum penalty is 15 years’ imprisonment; if committed by the parents
or grandparents, it is 20 years.604 The term ‘female genital mutilation’ does not appear in the legislation.
However, according to a Cassation Court judgment in 1983, removal of parts of the clitoris that results from
wilful violence constitutes mutilation in the meaning of then Article 312-3 of the Penal Code (now Article
222-9). Since then, FGM cases have been understood to fall under this provision.605
With regard to prevention of FGM in France, an official circular on the integration of immigrant
communities includes guidelines for action to be taken by the districts (départements) where relevant
communities live, in order to prevent FGM from being performed.606
Case law: damages for FGM and imprisonment for practitioner and parents
France is the country of Europe where most legal cases have been brought following suspicion of
FGM. Until 2009, at least 37 criminal cases had been brought before the highest criminal court in the
country (Assize Court of Paris).607 In one of those, the case of Hawa Gréou, decided on 17 February
1999, a young woman reported the excision-practitioner who had performed FGM on her and her
sisters in the 1980s. During the investigation the address book of the excision-practitioner was seized,
which allowed 48 other child victims to be identified, and 25 parents to be put on trial. The practitioner
was sentenced to eight years of prison, and the mother of the girls to two years of prison; the other
parents were sentenced to suspended prison penalties. The 48 victims were granted 80.000 Francs
each in damages.608
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6.

Concluding remarks

European laws express strong condemnation and zero-tolerance of the practice of female genital
mutilation in the European region. While there is also in some instances preventative work to hinder
FGM from taking place, and child protection laws to protect children who run the risk to be subjected
to the practice, the bulk of anti-FGM efforts are to be found in criminal law. The methods chosen to
outlaw the practice vary: either by the passing of specific criminal laws (such as in Norway and the
United Kingdom) or by the application of general criminal law provisions (such as in France). Common
features of these provisions are that whoever subjects a woman or a girl to genital mutilation will face
harsh prison sentences; that the girl or woman herself will not be liable; and that aiding and abetting
is punished equally harshly. In some countries, such as Norway, inaction when a girl or woman is
about to be subjected to FGM is also criminalized, including for professionals who operate under
an obligation of confidentiality. This last provision, which can have troublesome effects in practice,
illustrates how seriously the practice of FGM is taken in European countries. Both the Norwegian
and the British laws also explicitly apply extraterritorially, in order to curb incentives to go abroad to
perform the operation on a child.
A common feature of both the FGM-specific laws and the Council of Europe and European Parliament
resolutions is that consent of the woman undergoing the surgery will not matter – or at least, consent
will not exempt criminal liability for those executing it. This approach has clearly been taken in order
to prevent the victim from being pressured to give her consent, also based on the fact that young
girls are at the greatest risk of being subjected to the procedure. A general criminal law principle is
that children under a certain age cannot consent to such things as sex, or marriage. Nevertheless,
the surveyed laws do not distinguish between FGM performed on adult women and children. While
the recognition of the power structures and cultural pressure often involved is commendable, as is
the intention to outlaw a very harmful practice, this blanket notion that no consent is possible raises
concerns, given that consent in other areas is generally acknowledged for persons over the age of 18.
Another aspect of the strong European stance against FGM, that may have significant negative
effects, are calls for mandatory health check-ups of asylum seekers or of certain immigrant groups,
in order to ensure that women from so-called risk groups be protected.609 As shown in other chapters
of this report, mandatory health check-ups always have problematic aspects, as their mandatory
nature may undermine the agency and self-determination of the person they are aimed to protect,
and risk making certain groups go underground and/or refuse contact with health services altogether.
In addition, in the context of FGM in Europe, since FGM is a phenomenon that largely appears in
immigrant communities, such mandatory examinations may have a heavily stigmatizing effect, further
exposing certain immigrant communities to prejudice and exclusion.
In conclusion, many countries of the European region – primarily those with large immigrant
communities – have taken strong and forceful measures to combat FGM. This is praiseworthy from
a human rights standpoint, considering the harmful and discriminatory effects of the practice, as
shown by strong statements by several UN treaty bodies. However, while international human rights
bodies have not recommended that the practice be combated by criminal law measures first and
foremost, this is the route most forcefully chosen by Western European governments. Precisely
because the targeted populations in Europe are almost exclusively of immigrant background, the
blanket statements and the strong emphasis on criminal law may have negative side-effects – and
may not be the most effective means by which to combat the practice of FGM.

D.	Hate crimes, police brutality and failure to respond
1.

Introduction

Governments have an obligation under domestic law to combat all crime. The concept of hate
crimes – crimes that express or are motivated by biases towards a particular group in society – is a
recognition that governments consider crimes more serious when they are rooted in religious, ethnic,
or other hatred that spread harm and fear among whole communities. Hate crime legislation also
serves as a complement to non-discrimination legislation, as a means to further underline that the
state does not tolerate negative treatment on discriminatory grounds. This chapter will cover violent
609
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crimes that target persons on the basis of real or perceived non-conforming sexual behaviour and/
or sexual identities. Closely linked to so-called hate crimes is police brutality based on homophobia
or transphobia, as well as action or inaction on behalf of the police in response to such violence
committed by non-state actors.
In the European region, there is a growing recognition that hate crimes occur not only because of
contempt for certain racial, ethnic or religious groups, but also in relation to individuals who belong
to sexual minorities or who are perceived as transgressing sexual norms. As will be shown, this
recognition comes across in recent legislation where sexual orientation has been added to lists of
protected grounds in hate crimes legislation, and in non-binding condemnation of homophobia and
homo- and transphobic crimes on a regional level. Gender identity as an explicit protected ground is
still largely absent in the region.
Hate crimes are often addressed in conjunction with hate speech – forms of expression spreading,
inciting, promoting or justifying hatred based on intolerance, which may effectively lead to the
commission of hate crimes. Nevertheless, hate speech falls outside of the scope of this study; other
aspects of legitimate limitations to freedom of expression for the purpose of sexual health will be
addressed in Chapter 7B: Sexual expression.
Issues of police brutality and failure to respond by the police to violent crimes linked to hatred for
sexual behaviour or identity merit separate attention. In these cases, the state is directly responsible
– by action or by direct omission – for the violation. However, while it is easy to find ‘bad’ practices
in this regard, responses to such practices are mainly covered by hate crimes legislation and
implementation, on one hand, and by (non-legislative) schemes to monitor police activity and provide
models for accountability in the event of police abuse, on the other. Here only a few examples of state
responses to police brutality or failure to respond will be mentioned.

2.

Council of Europe

Jurisprudence of the European Court of Human Rights
The Court has not directly addressed the issue of hate crime or police brutality based on sexualityrelated biases. Nevertheless, its case law on other, but related, matters gives an indication of how it
would respond, were such issues to arise before it.
The case of Baczkowski and others v. Poland610 deals mainly with freedom of expression and
assembly, and is discussed in Chapter 7B: Sexual expression. However, the reasoning of the Court
is interesting because it indicates that states have a positive obligation to protect participants in gay
rights demonstrations from attacks. The Court stated that
[g]enuine and effective respect for freedom of association and assembly cannot be
reduced to a mere duty on the part of the State not to interfere; a purely negative
conception would not be compatible with the purpose of Article 11 nor with that of the
Convention in general. There may thus be positive obligations to secure the effective
enjoyment of these freedoms. […] This obligation is of particular importance for persons
holding unpopular views or belonging to minorities, because they are more vulnerable
to victimisation. (para 64)
This, it can be argued, does not only include removing obstacles to assembly, but also to providing
active protection to participants. According to one commentator, this quote “could be interpreted as
a duty of the government to protect the participants of gay pride marches from hate motivated acts
committed against them while enjoying freedom of assembly.”611
In Nachova and others v. Bulgaria,612 the issue was violence on ethnic grounds, and the Court
concluded that biases on the ground of race/ethnicity had affected the response of the authorities.
Among other things, the Court declared that the authorities had a positive obligation under the
procedural aspect of Article 14 to investigate possible racist motives. The obligation to conduct an
effective investigation into the deprivation of life must always be employed without discrimination. In
addition, states have a duty to “take all reasonable steps to unmask any racist motive and to establish
whether or not ethnic hatred or prejudice may have played a role in the events.” This reasoning, it may
610
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be argued, could be equally applied to a situation where the real or perceived sexual orientation or
gender identity of the victim motivated a crime. .613

3.

European Union

The issues of hate crimes based on sexuality biases and police brutality/failure to respond to such
crimes have not been addressed by binding EU law. In 2008, a new Framework Decision was adopted
on the combat of racism and xenophobia by means of criminal law, according to which states are
obligated to ensure that racist or xenophobic motivation is considered an aggravating circumstance
in the application of criminal law.614 So far no similar initiative has been taken to address crimes
motivated by homophobic or transphobic biases.

4.

Non-binding regional documents

On the regional level, there are strong statements against hate crimes on the grounds of sexual
orientation or gender identity. Here should be reiterated the recently adopted Recommendation CM/
Rec(2010)5 of the Committee of Ministers to member states on measures to combat discrimination
on grounds of sexual orientation or gender identity.615 This document urges governments, inter
alia, to conduct effective, prompt and impartial investigations into allegations of crimes where the
sexual orientation or gender identity of the victim is suspected to have constituted a motive for
the perpetrator; pay particular attention to crimes in this category committed by law enforcement
personnel; make bias motives aggravating circumstances in sentencing; and take special measures
to protect lesbians, gays and transgender persons in prison against bias-motivated crimes related to
their sexual orientation or gender identity.616

5.

Domestic legislation and case law

Here will be addressed criminal laws whose sentencing guidelines take into account aggravating
circumstances such as motives, or characteristics of the crime, that are based on contempt for specific
groups, traditions or behaviours. This means that when the prosecution can show that the crime either
expressed itself in or was motivated by (this varies by legislation) hatred or biases towards those
groups, the perpetrator will receive a harsher sentence. There are also countries that have created
specific offences for violence motivated by certain biases, rather than making such motivation a
general aggravating factor. As far as this researcher knows, no such legislation exists with regard to
sexuality-related biases in Europe.617
Historically, the first grounds to be addressed by hate crimes legislation were racial, ethnic and
religious stereotypes or biases. Lately, however, sexuality-related biases have been included; some
penal codes in the region have been amended to explicitly include hatred for real or perceived sexual
orientation as an aggravating factor in sentencing of violent crimes.618 Greece illustrates this trend. In
2009, the country adopted a new law that stipulates that a crime committed on the basis of national,
racial or religious hatred, or hatred on the ground of sexual orientation, constitutes an aggravating
circumstance for sentencing.619 Similarly, a new Norwegian Penal Code, which comes into force
in 2012, stipulates harsher sentences for hate crimes in general and mentions as aggravating
circumstances crimes that have their origin in inter alia, “homosexual or lesbian orientation, disability
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or other circumstance related to groups of people requiring a special level of protection.”620
The most common model in European hate crimes legislation is to let the aggravating element apply
generally, that is, to all penalized action under criminal law, though there are also countries where the
aggravating factor only applies in a defined set of criminal offences.621
Sex/gender and health status of the victim are also sometimes included in the list of protected grounds,
as in the Netherlands and Spain, respectively (see below). To explicitly include health status implies
that contempt for a person’s real or perceived HIV status can be an aggravating circumstance similar
to other bias-motivated crimes, which has relevance for sexual health. While gender is included in
some provisions, there is so far no European law that explicitly includes hatred for a person’s gender
identity in the list of biases that may render harsher punishment, though several countries make their
lists of biases non-exhaustive.622 The general Serbian anti-discrimination law (which is not a criminal
law statute), includes gender identity as one of the “personal characteristics” that are protected by
the law.623 Its Article 13 lists “severe forms of discrimination” and specifies that discrimination is to
be considered severe if it “involves an act punishable by law, predominantly or solely motivated by
hatred or enmity towards the aggrieved party on the grounds of a personal characteristic of his/
hers.”624 This suggests that crimes motivated by gender identity biases (as well as biases towards
real or perceived sexual orientation) will indeed be judged more severely than if the motive had been
absent. However, the author has not been able to obtain information on Serbian responses to hate
crimes more generally and, specifically, whether the biases can be considered aggravating factors
and thus result in elevated sentences.
In the Spanish Penal Code, crimes motivated by the sexual orientation, sex, and illness/health status
of the victim (alongside with ideology, religion or faith, ethnicity, race, nationality, and disability)
will receive a harsher punishment than if that motivation had been absent. The Spanish provision
requires that the bias motivated the crime: according to Article 22, aggravating circumstances are
“the commission of a crime due to […] the sex or sexual orientation, or the illness or disability” of the
victim (emphasis added).625
In the Netherlands, criminal law does not establish bias motivations as aggravating circumstances.
Instead, every four years, the Public Prosecution’s Department issues a so-called Discrimination
Directive, the latest of which was issued in 2007.626 The Directive establishes guidelines for the
investigation, prosecution, and sentencing of crimes involving acts of discrimination. Dutch law
provides protection against discrimination on grounds of race, religion, nationality, personal
beliefs, gender, sexual orientation, handicap, age, or similar grounds – a non-exhaustive list. When
discrimination on one of those same grounds motivates a crime, the Directive establishes that the
prosecutor shall request a 25 percent penalty enhancement.627
In the United Kingdom, since 2003, biases on the grounds of presumed or real sexual orientation will
serve as an aggravating circumstance in the application of criminal law. On the Home Office’s website
explaining what hate crimes are, ‘transgender’ is also found on the list among the grounds that can
motivate such crimes.628 However, the laws specifying what kind of bias types that are covered by
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provisions on aggravating circumstances list religion, race, sexual orientation, and disability, but not
gender or gender identity.629 The relevant provision of the Criminal Justice Act 2003 reads:

Article 146
Increase in sentences for aggravation related to disability or sexual orientation
(1) This section applies where the court is considering the seriousness of an offence
committed in any of the circumstances mentioned in subsection (2).
(2) Those circumstances are—
(a) that, at the time of committing the offence, or immediately before or after doing so,
the offender demonstrated towards the victim of the offence hostility based on—
(i) he sexual orientation (or presumed sexual orientation) of the victim, or
(ii) a disability (or presumed disability) of the victim, or
(b) that the offence is motivated (wholly or partly)—
(i) by hostility towards persons who are of a particular sexual orientation, or
(ii) by hostility towards persons who have a disability or a particular disability.
(3) The court—
(a) must treat the fact that the offence was committed in any of those circumstances as
an aggravating factor, and
(b) must state in open court that the offence was committed in such circumstances.
(4) It is immaterial for the purposes of paragraph (a) or (b) of subsection (2) whether
or not the offender’s hostility is also based, to any extent, on any other factor not
mentioned in that paragraph […].630
Here should be noted that the provision, unlike its Spanish counterpart, covers both actual motivation
(crime being motivated by hostility towards persons of a particular sexual orientation; 2(b)), and what
may be called presumed motivation (demonstrated hostility at the time of the crime or immediately after
the crime; 2(a)). In other words, actual intent of the perpetrator to commit the crime because of the
sexual orientation of the victim does not have to be shown. Furthermore, it is noteworthy that the court
has no discretion in whether to treat the bias-motivation as an aggravating factor or not: it must do so.
Local policy
The London Metropolitan Police have developed an Equalities Scheme (2006–2010), aiming at
guaranteeing fair and equal treatment to all, and specifically addressing age, disability, gender
(including marital status), race, religion, and sexual orientation as “strands of diversity” covered by the
scheme.631 If implemented correctly, the scheme will also serve to prevent police brutality, and ensure
that the police respond accurately to hate crimes based on biases against, inter alia, a person’s
sexual orientation or gender identity. The scheme provides a framework for monitoring, consulting,
engaging and reviewing all existing policies, procedures and practices. The scheme takes as its point
of departure legal obligations to respect diversity and combat discrimination, for example, with regard
to sexual orientation, the Civil Partnership Act 2004, the Employment Equality (Sexual Orientation)
Regulations 2003, the Human Rights Act 1998, and the Protection from Harassment Act 1997.632
An express objective of the Equalities Scheme is to work to build trust between the LGBT communities
and the police, so that victims will come forward and report homophobic and transphobic crimes.
The scheme stresses the need to ensure that such matters are dealt with sensitively by maintaining
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confidentiality.633 It also explicitly addresses the fact that homophobic crimes have sometimes not
been recorded, particularly in the area of low-level/volume and public transport-related crimes.634
Case law: police brutality based on sexual orientation as persecution
A British court addressed the issue of police brutality in the asylum appeals case Andrei Ivanov v.
The Secretary of State for the Home Department.635 The petitioner was a Moldovan gay man whose
application for asylum was based on the police brutality he had suffered in his home country due
to his sexual orientation. After having demonstrated openly that he had a relationship with another
man, he had repeatedly been beaten, assaulted and threatened by the police. He had been arrested
on repeated occasions and harassed while in detention. The initial application for asylum had been
rejected; the Scottish Court of Sessions reviewed the decision to deny the petitioner leave to appeal.
The bulk of the Court’s decision examined whether it had been correct to assume that there was a
safe internal flight option in Moldova for the petitioner, as argued by the immigration judge. The Court
found that the enclosed background material supported the argument that homophobia is widespread
in Moldova and that police brutality against homosexuals was not limited to the petitioner’s home area.
For those reasons, the Court granted the petitioner leave to appeal the denial of his asylum claim.
The case is relevant in that the Scottish court recognized that police brutality on the grounds of sexual
orientation can be a serious enough violation of both sexual self-determination and physical integrity
to justify an extreme form of protection: political asylum in another country.

6.

Concluding remarks

State responses to police brutality or hate crimes, or crimes motivated by hatred for a specific group
or for specific non-conforming individual characteristics or behaviours, can take many different
forms. Preventative work is key to increasing tolerance generally in society. For such work, social
and educational initiatives, on multiple levels of society and carried out by a multitude of actors, play
important roles. Such initiatives often take non-legislative forms, as shown by the diversity scheme
of the London Metropolitan Police that, if implemented correctly, may curb police brutality and
effectively prevent and respond to hate crimes. However, when looking at legal measures (as is the
main objective of the present study), the focus tends to be on the forms criminal law responses to hate
crimes have taken. In recent years, several European states have included crimes based on hatred
for perceived or real sexual orientation as aggravating circumstances in criminal law. This illustrates
that there is a growing recognition that such motivations should be perceived on equal terms with
hate crimes based on racial or ethnic biases – biases that have long been recognized as justifying a
harsher response on behalf of the state than other crimes. So far, no state has entered gender identity
explicitly as a protected ground under hate crimes legislation, though one may argue that in several
countries such biases would fall under existing provisions that offer non-exhaustive lists of protected
grounds, or that include gender.
The European Court of Human Rights has not expressly addressed hate crimes or police brutality
rooted in sexuality or sexual behaviour. However, its reasoning in both Baczkowski and Nachova
suggests that under the Convention there are wide-reaching state responsibilities to combat such
crimes. This probably includes a positive duty to protect participants in demonstrations in support
of LGBT rights from hate motivated acts (Baczkowski), and a responsibility to examine possible
sexuality-related biased motives behind violent crimes (Nachova). The finding in Nachova that
Article 14 has a procedural aspect is important, and would apply equally to cases where protected
grounds other than ethnicity were examined, such as sexual orientation or gender identity. Not only
must the state carry out its investigations without discrimination – it also must take proactive steps to
investigate evidence of discriminatory motivations behind crimes. In the words of the Court, this is of
utmost importance “to secure the enjoyment of the right to life without discrimination” – any kind of
discrimination, and not only racial, one might add.

E.	Honour crimes
1.

Introduction

Practices commonly referred to as honour crimes have clear negative consequences for the sexual
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health of those subjected to them. Honour crimes can take various forms – from direct violence to
more subtle control – and are usually a means by which the community attempts to exercise control
over an individual’s sexuality and her sexual choices. While honour crimes tend to be committed by
non-state actors, the state becomes complicit if, in the application of criminal law, the honour element
leads to immunity for the perpetrator, serves as a mitigating circumstance in sentencing, or in any
other form results in the crime being addressed more leniently than other crimes of similar gravity.
Honour crimes tend to be discussed mainly with regard to women who transgress (or are perceived to
transgress) social mores related to their sexuality, such as notions of chastity, virginity, and fidelity. It
is however important to bear in mind that honour crimes illustrate more generally how non-conforming
sexualities, gender/gender expressions and sexual behaviours – especially by women – expose
individuals to extreme punishment. These individuals may be lesbians, in some cases gay men,
transgendered individuals, sex workers, or women who do not live according to culturally or socially
appropriate standards. The pressure to which they are exposed, because of their sexuality or because
of sexual decisions others make on their behalf, and the fear of consequences if they do not conform,
are hugely detrimental to their psychological and physical sexual health. These pressures and threats
either force them to adjust to conventional situations and behaviours against their will, or expose them
to extreme violence.
The international community has forcefully condemned honour crimes in recent decades. There
are clear international human rights standards obliging states to suppress all gender-based killings
justified by reference to custom, tradition or religion.636 In particular, international human rights bodies
have condemned the so-called honour defense – blanket affirmative defenses to homicide or assault
when these have been committed ‘in the name of honour’ of the family or community.637
In Europe, honour crimes have been discussed widely over the last years, as instances of honour
killings have occurred within immigrant communities in Western Europe. Furthermore, honour crimes
occurring in Turkey, and lenient state responses to such crimes, have stirred much attention both
internationally and within Turkey. The new Turkish Penal Code has forcefully addressed the problem,
as part of a significant reform of Turkish criminal law. While problems remain, the new code has been
commended for not only removing the honour defense but also for making the honour element of a
crime an aggravating factor in sentencing.
This chapter covers both legal responses to honour crimes and, briefly, the notion of ‘crimes of passion.’
There are still laws in Europe that allow for reduced sentences on the grounds of ‘passion,’ or allow
for other provocation defenses, including in cases where a violent act or murder has been committed
against a woman following supposedly ‘provocative’ behaviour such as alleged infidelity. There are
similarities between ‘honour crimes’ and ‘crimes of passion,’ but also significant differences.638 The
honour element of a crime, socially speaking, responds to a perceived duty to restore the honour of
a family or community, which has supposedly been broken or harmed by the behaviour of a member
of that family or community. The way to repair the honour is to kill or severely injure the person who
allegedly has brought dishonour upon the family. In some legal contexts the honour element serves
as immunity for the perpetrator (or as a mitigating factor). In passion crime defenses, the emotion
that triggered the crime is considered to having diminished the capacity of the person to act in a
balanced way and may, therefore, be perceived as a mitigating circumstance or, in extreme cases,
as temporary incapacity. These are generally offered to excuse the perpetrator for having acted in
response to a ‘provocation’ of the victim. There are similarities between the two types of defenses,
in that circumstances that trigger the crime may be similar (extra-conjugal relationships or notions
of unacceptable sexual behaviour, for instance). Furthermore, in both cases the law offers a certain
level of indulgence for the violent reaction, thereby in part serving to uphold moral codes that the nonconforming behaviour of the victim has challenged. However, the dynamics in the two kinds of crimes
are very different. Honour crimes are not caused by a wave of ‘passion’ or ‘rage,’ but are extra-judicial
solutions, sometimes sanctioned by the legal system, to restore the respectability of the family.
While these important differences exist, the two notions also overlap. For instance, passion defenses
are used to justify honour crimes. The Turkish and the Italian legislatures and courts have attempted
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to address this problem, as will be discussed below.
Finally, among feminists and other activists in Europe, a lively debate is taking place around the
question of whether honour crimes should be treated as fundamentally different from other kinds
of violence against women, or whether they should be framed in the same terms, illustrating the
same power dynamics. There are arguments in favor of both positions.639 Suffice to state here that
regardless of how honour crimes are framed conceptually, they are a serious violation of human
and sexual self-determination, and the state has a corresponding obligation to combat them without
stigmatizing immigrant communities or increasing racial tension.

2.

Regional material

The European Court of Human Rights has not addressed the issue of honour crimes. On the nonbinding level, both Council of Europe bodies and the European Parliament of the EU have forcefully
condemned honour crimes. For example, the Parliamentary Assembly of the Council of Europe has
called on member states to “amend national asylum and immigration law in order to ensure that
immigration policy acknowledges that a woman has the right to a residence permit, or even to asylum,
in order to escape from ‘honour crimes,’”640 and to make sure that honour crimes are offenses that
result in punishment commensurate with the gravity of the acts, “either by creating a specific offence
or by making provision for penalties to be aggravated.” 641 The new Council of Europe Convention on
preventing and combating violence against women and domestic violence642 (discussed primarily
in Chaper 5A: Domestic and Intimate Partner Violence, above) emphasizes that “culture, custom,
religion, tradition or so-called “honour” shall not be considered as justification” for any acts of violence
covered by the scope of the Convention, both in its General Obligations (Art. 12) and in a dedicated
Article (Art 42, ‘Unacceptable justicications for crimes’). Article 42 also addresses the incitement of a
child to commit acts of violence in the name of “honour”.

3.

Domestic legislation and case law

Honour crimes
In most European countries, honour crimes are penalized under general criminal law provisions on
murder or assault, or under legislation on violence against women. Consanguinity between victim and
perpetrator, as well as premeditation of the crime, can serve as aggravating factors, depending on
circumstances.643
In Turkey, honour crimes are addressed directly. As mentioned elsewhere in this report, the Turkish
Penal Code644 was reformed in 2004 and a number of provisions dealing with women’s sexuality were
changed.645 The reform has been praised as an important step in recognizing women’s rights to bodily
integrity and sexual independence, although parts of the new code still raise concerns in this regard.
Before the reform, honour killings were considered crimes of extreme provocation and the Penal Code
allowed sentence reductions to perpetrators. In the reformed code, so-called custom killings are
instead defined as ‘qualified cases’ of murder, or aggravated homicide.
Article 81 of the Penal Code provides that intentional killing will result in life imprisonment. Article
82, ‘Qualified cases’ (according to some commentators, ‘aggravated homicide’), lists a number of
circumstances that will serve as aggravating factors in a murder trial. This list includes, inter alia, when
the killing has been committed “with premeditation” (Art. 82 a)), “against a direct ascendant, direct
descendant, spouse or sibling” (Art. 82 d)), “with the motive of a blood feud” (Art. 82 j)), and “with the
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motive of tradition” (Art. 82 (k)).646 In those cases, punishment will be “aggravated life imprisonment.”
Furthermore, an article in the old Penal Code that regulated cases of ‘unjust provocation’ – which was
often misinterpreted by judges to cover honour killings and result in reduced sentences – has been
modified. The new article provides for reduced sentences if the crime was committed under the effect
of severe emotional distress caused by an ‘unjust act’ (as opposed to ‘unjust provocation’) (Article
29). This means that the perpetrator of an honour killing will not benefit from the reduced sentence,
since the provocation he has experienced will not qualify as an ‘unjust act.’ This new wording was
motivated in the legislative process to prevent its application to honour killing cases.647
Finally, a new provision has been included to ensure that members of the family who conspired
with the killer will be punished, independently of whether the act was committed by a minor. It is not
unknown for the so-called family assembly, formed by the men of the extended family, to pick an
under-aged boy from the family to commit the crime, so that he receives a reduced sentence or no
sentence at all (if under 11 years old). The other family members would have no charges pressed
against them.648 According to the new Article 38, anyone who forces another to commit a crime will
receive the same punishment as the perpetrator or, if the perpetrator is a minor, the punishment
appropriate to the crime. Using one’s power arising from a family relationship in the ascending or
descending line will increase the punishment, as well as if the perpetrator is a minor, regardless of
family relationship. The relevant parts of the provision read:
Article 38: Incitement
(1) A person who incites another to commit an offence shall be subject to the penalty
appropriate to the offence that is committed.
(2) Where there is incitement to offend by using influence arising from a direct-descendent
or direct-antecedent relationship, the penalty of the instigator shall be increased by onethird to one half. Where there is incitement of a minor, a direct-descendent or directantecedent relationship is not necessary for the application of this section.
Women’s rights groups have criticized the terminology of Article 82(k), which uses the term killings
“with the motive of tradition” (or, in some translations, “custom killings,” or “killings in the name of
customary law”),649 ‘Killings with the motive of tradition’ is a narrower term than ‘honour killings,’ and
in Turkey is primarily associated with practices prevalent in eastern and south-eastern regions of
Turkey, among a predominantly Kurdish population. Referring to ‘tradition’ hence suggests that the
crime only occurs in regions of the country where traditional customs prevail, and by one ethnic
group in particular. The term is not understood to include so-called crimes of passion among other
populations.650 The women’s rights movement in Turkey pressed hard for the use of the term ‘honour
killing,’ but any connection between the term ‘honour’ and criminal penalty was vehemently opposed
by members of the conservative party AKP in the parliament.651 The result of the legislative compromise
was to instead use the term ‘tradition,’ which, according to women’s rights groups, is unfortunate as it
limits the scope of the provision and also has certain overtones of ethnic and racial prejudice.
In 2008, there was a judicial setback to the new more progressive Turkish regime on honour killings.
According to a draft 2008 EU Commission progress report on Turkey, the Turkish Cassation Court
ruled that sentences for honour killings (or, with the terminology of the code, killings with the motive
of tradition) will only be given if there is evidence showing that a decision of the family assembly
had preceded the murder.652 The NGO shadow report from Kurdish Human Rights Project to the
Committee on the Elimination of Racial Discrimination, 2009, describes the same court case:
646
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Despite [the reform of the Penal Code], the Court of Cassation has established a new
condition which can only be described as a backward step in the prevention of honour
killings. The 1st Criminal Department of the Court of Cassation has decided that “if there
is no proof showing that the crime is committed by the decision of family council it can
not be defined as an ‘honour killing.’” This condition will result in the acquittal of potential
perpetrators who encouraged the committing of honour killing if it is not proved that the
crime was committed following a decision by the family council.653
On the other hand, in July 2006, the Turkish Prime Minister issued a circular654 on combating
honour killings and domestic violence which, according to EU sources, has had some
effect by improving cooperation between public institutions tackling the issue.655
Case law Sweden: honour killing resulting in life imprisonment
In the Swedish appeals court case B 4651-02 of May 2002,656 a father who had killed his daughter
was sentenced to life imprisonment. The family was of Kurdish background, and the daughter had
been subjected to repeated threats and violence from her father and brother for having adopted
a ‘western’ lifestyle and, primarily, for having a Swedish boyfriend. The daughter had in the media
openly discussed the threats she was subjected to in order to raise awareness of honour-related
violence, and in 2001 she spoke before the Swedish parliament. In January 2002, her father murdered
her with a gun at point-blank range; according to police reports he claimed that he killed her for
having brought dishonour upon the family. The father was sentenced to life imprisonment by the lower
court. The appeals court confirmed the sentence, despite the fact that the accused had at that point
withdrawn his confession. The appeals court concurred in the reasoning of the lower court, which
stated that the way by which the woman was killed “can be equated with a regular execution.” The
honour motive was not directly explored by the courts.
Crime of passion defenses
The notion of crime of passion or provocation defense still exists in several European criminal laws.
These are related to the idea that certain (sexual or otherwise) behaviour on behalf of the victim
that stirs up a sense of rage or jealousy in the perpetrator would in part justify his (criminal) act. As
such, this ‘passion’ or ‘provocation’ can serve as a mitigating circumstance in the following trial.
This defence has frequently been used in cases of murder or violence committed against women,
using the idea that a woman’s (sexual or otherwise) behaviour offends the honour of a man, or her
family, and thus partially justifies violent action against her. However, as pointed out above, there are
important differences between crimes committed out of rage or ‘passion’ and the more deliberate
honour crimes.
In the United Kingdom, criminal law allows for a ‘partial provocation defense’ in cases of murder. This
legal construct has traditionally been used to mitigate punishment for murder in so-called crimes of
passion. The Homicide Act 1957657 has the following provision:
Provocation
Where on a charge of murder there is evidence on which the jury can find that the
person charged was provoked (whether by things done or by things said or by both
together) to lose his self-control, the question whether the provocation was enough to
make a reasonable man do as he did shall be left to be determined by the jury; and
in determining that question the jury shall take into account everything both done and
said according to the effect which, in their opinion, it would have on a reasonable man.
(section 3)
This provision was criticized for allowing perpetrators of murder of women, when ‘provoked’ to kill
based on something the victim has said or done, to be convicted for manslaughter instead of murder
– and comparisons have been made to the legal response of honour crimes in other countries. The
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British government declared its intention to abolish the provision in July 2008 and in October 2010
Section 3 (the provocation provision) of the Homicide Act was repealed and replaced with Sections 54
and 55 (‘Partial Defence to Murder’) of the Coroners and Justice Act 2009. The new clauses state that
loss of self-control will constitute a partial defence to murder in certain circumstances, including if the
act had a ‘qualifying trigger’. Qualifying triggers include “fear of serious of violence” (applicable inter
alia in cases of domestic violence), and words and/or conduct which caused the defendant to have a
“justifiable sense of being seriously wronged.” An act of sexual infidelity is not to be considered such
exceptional circumstance. 658
Italian criminal law provided for an explicit honour crime defense until 1981. Article 587 of the former
criminal code established that whoever discovered unlawful sexual relations on part of his spouse,
daughter or sister, and “in the fit of fury occasioned by the offense to their or their family’s honour”
caused her death, would be punished with imprisonment from three to seven years.659 Personal injury
caused under the same circumstances was subjected to one third of ordinary penalties. This provision
was repealed by the Act no. 442 of 5 August 1981,660 after which no legal distinction exists between
honour-related and other homicides or assaults.
Presently, Italian law provides for a provocation defense when a crime has been committed following
a wrongful act. According to the Italian Penal Code, “having reacted in a state of rage induced by
the wrongful act of another” may serve as a mitigating circumstance (Article 62.2). Mitigation of the
sentence can thus follow from a particular subjective emotional state of the perpetrator of the crime.
Recently, in Decision no. 37352 of 10 October 2007,661 the Italian Supreme Court had the opportunity
to examine the reach of this provision, in a case where a man had killed his wife upon learning that
she had an extra-conjugal relationship. The Court upheld the lower court’s decision, denying the
possibility that honour could constitute a mitigating circumstance under Article 62. The Court held:
The homicide, committed by the husband to defend his honor – which was supposedly
offended by his wife’s alleged romantic relationship – and dictated by a misunderstood
sense of male pride, was the expression of an emotional state that is valued negatively
by the common ethical conscience, insofar as it is a manifestation of a reprehensible
and excessive sense of male superiority.

4.

Concluding remarks

Honour crimes have been widely debated in Europe in recent years. Some western European countries
have seen honour crimes occur within sections of their immigrant communities, which has stirred public
debate both about failed integration policies and women’s rights more generally. In Turkey, a country
where honour crimes were previously viewed as less severe by the state, recent legislative changes
illustrate a positive trend. According to the most recent Penal Code, the so-called honour element of a
killing will now be perceived as an aggravating instead of a mitigating factor in a criminal trial, thereby
signaling that the notions on which such elements are based are not accepted in a modern society and
run contrary to individual rights. There are, however, still problematic aspects of the Turkish regulations and
their application in court, which is why the legal developments in this field should be monitored carefully.
Several European countries still allow for so-called provocation or passion defenses, used traditionally
to reduce the seriousness of a crime committed in a moment of passion stirred by provocative
behaviour on the part of the victim. The classic case is that of a man who kills or assaults his wife
upon finding that she has had an extra-conjugal affair or that she is leaving him for another man, and
whose violent reaction is received by a certain degree of indulgence by the legal system. As pointed
out above – these crimes are different from honour crimes in that the former originate in emotional
blindness, the latter in careful premeditation based on notions of honour that must be repaired. The
state response to the two kinds of crimes are related, nevertheless, when the honour and the passion
element are seen as mitigating circumstances: in both cases the state condones a certain violent
reaction that is strongly gendered and based on archaic notions of ‘appropriate’ male and female
sexual behaviour. In this context the recent British legislative reform, emphasizing that the provocation
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defense cannot be used to excuse violence in reaction to infidelity, is interesting. Italian legislation
allows for a provocation defense under certain circumstances, but the Supreme Court has made
clear in strong language that this article does not provide defenses for emotional states such as a
perception of harmed honour or “a misunderstood sense of male pride.”

F.	Sexual exploitation and trafficking
1.

Introduction

Trafficking is detrimental to sexual health in multiple ways, and has in recent decades received much
attention as a serious problem that must be fought by means of international cooperation. Trafficking
violates the rights of the trafficked person in a host of ways; among these can be mentioned the right
not to be subjected to forced labour or to inhuman or degrading treatment; the right to privacy and
bodily integrity; the right to the highest attainable standard of health, and freedom of movement. From
a sexual health perspective, it is especially important to emphasize the risk of sexual abuse and
vulnerability to sexually transmitted infections. While trafficked persons who end up in the sex industry
are particularly exposed to these perils, these risks are prevalent in all kinds of trafficking, given the
repressive working conditions and the coercive and violent nature that are characteristic of this crime.
Trafficking and sexual exploitation must be forcefully prevented and combated. In this process,
whether trafficking has occurred for sexual exploitation or for any other reason, it is paramount that
a human rights framework be employed. This is true with regard to preventative measures against
trafficking – making sure that these do not restrict fundamental rights such as the right to movement,
the right to seek asylum, or the right to make a living. It is further imperative that human rights standards
be applied in the field where anti-trafficking measures meet immigration policies; a complicated
intersection of international policies that has to be closely monitored.662
Furthermore, for the purpose of sexual health and human rights, it is critical to safeguard the rights
of sex-trafficked persons – or alleged sex-trafficked persons. They should be granted confidentiality
to make sure that their personal data is not dispersed. When a border has been crossed and the
trafficked person has arrived in the host country illegally, she or he should be treated with respect and
not forcefully expelled. Possibilities for trafficked persons to stay in the host country, temporarily or
permanently, should be considered.663 It is also of the utmost importance that the rights of sex workers
or migrants are not violated under the pretext of anti-trafficking measures. For the purpose of this report
it is of special relevance that the rights to medical, psychological and other services for trafficked
persons be respected – regardless of how they have come to be in exploitative situations (nondiscrimination)664 and regardless of whether they are able or willing to cooperate with law enforcement
authorities.665 Special attention should be given to those who have been subjected to sexual abuse.
Here it should be reiterated that all trafficked persons, regardless of what kind of trafficking they have
been exposed to, should be granted sexual health care and counselling services.
In the European region, the issue of human trafficking is intrinsically linked to immigration policies, as
trafficking has been perceived as a problem not only in regard to human rights but also as a potential
source of illegal immigration. Therefore, much of the regulatory material on trafficking is concerned with the
status of the trafficked person in the host country; including conditions for temporary residence permits, and
responsibilities of the host country for the fate of the trafficked person upon return to the country of origin.
The response to trafficking from the criminal justice system, while relevant in the combat against
trafficking, falls outside of the present study.
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In January 2010,666 for the first time ever, the European Court of Human Rights decided a case involving
allegations of human trafficking in Rantsev v. Cyprus and Russia.667 The applicant was the father of
a young Russian woman, Ms Rantseva, who had died under mysterious circumstances in Cyprus.
She was in Cyprus on a so-called artiste visa, but had only worked in a cabaret for three days when
she tried to leave her employment. It is unclear from the facts of the case if her work involved sexual
services or not, although the Court, making references to various reports, states that “it is widely
acknowledged that trafficking and sexual exploitation of cabaret artistes is of particular concern.”
The applicant was found dead after having fallen or jumped out of the window of an apartment
where she was held. The criminal investigations concluded that her death had been an accident and
found no evidence to suggest criminal liability for it. The father alleged that Ms Rantseva had been
trafficked to Cyprus for sexual or other exploitation, that the Cypriot authorities had failed to protect
her while she was still alive, and that they had failed to take steps to investigate and punish those
responsible for her death. He claimed that Cyprus had violated its obligations under numerous articles
of the Convention, including Article 2 (right to life), Article 3 (right not to be subjected to inhuman or
degrading punishment or treatment), and Article 4 (prohibition of slavery and forced labour). He also
claimed under Article 2 and Article 4 that Russia had failed to protect his daughter against trafficking
and to investigate her alleged trafficking and death.
Cyprus conceded unilaterally that it had violated Articles 2, 3, 4, 5 and 6 of the Convention, and
declared that it had appointed experts to independently investigate her death. This declaration
notwithstanding, and with reference to scarce case law on the application of Article 4 to cases of
trafficking in human beings, the Court decided to examine the case on its merits.
The Court found that Cyprus had violated Article 2 in its procedural aspect, when failing to effectively
investigate Ms Rantseva’s death. The different allegations related to trafficking were examined under
Article 4, prohibition of slavery and forced labour. The Court concluded that trafficking in human
beings, by its very nature and aim of exploitation, is prohibited under Article 4 of the Convention. It
found that Cyprus had violated its positive obligations under Article 4 in two main ways. Given the
regime of artiste visas in Cyprus (inter alia making the artiste dependent on her employer for her
immigrant status), Cypriot authorities had not afforded Ms Rantseva practical and effective protection
against trafficking and exploitation. This was illustrated by the fact that Cyprus had failed to put
in place a legal and administrative framework to combat human trafficking. Furthermore, the Court
found that Cyprus had failed to take measures to protect Ms Rantseva despite clear signs, which were
known to the authorities, that she might have been trafficked. The Court also found Russia in violation
of Article 4, with reference to its failure to investigate how and where Ms Rantseva had been recruited.
The case is relevant for the purposes of sexual health and rights firstly in that it makes clear that human
trafficking falls under the scope of Article 4 of the Convention and, secondly in that it establishes
an obligation for states to take positive steps to protect potential victims of human trafficking and
to investigate once there are allegations of trafficking having taken place. Regardless of whether
trafficking involves sexual or non-sexual exploitation, these findings are important for the well-being
of trafficked persons. The Court chose not to explore specifically whether Ms Rantseva had been
exploited sexually; in that regard, the Court accepted that trafficking is not only for sexual purposes,
which corresponds with understandings of the phenomenon in international law.
Conventions in the Council of Europe Treaty Series
The Council of Europe continued, for much longer than many other international bodies, to employ a
definition of trafficking that was confined to sexual exploitation and thereby mostly targeted towards
women and girls.668 Its most important document, the Council of Europe Convention on Action against
Trafficking in Human Beings,669 adopted in May 2005 and entered into force in February 2008, finally
abandoned this definition.
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The Convention is intended to be a supplement to the UN Palermo Protocol, aiming particularly at
strengthening the rights of trafficked persons.670 It covers sexual trafficking and other kinds of trafficking
(forced labour/servitude, removal of organs), national as well as transnational. Guaranteeing gender
equality is at the core of its purpose, as well as “to protect the human rights of victims of trafficking.”
(Art. 1a and b). Its definition of human trafficking is identical to that of the Palermo Protocol, including
action (recruitment, transportation, transfer, harboring or receipt of persons), means (threat or use
of force or other forms of coercion, abduction, fraud, of deception, abuse of power or of a position
of vulnerability or the giving or receiving of payments or benefits to achieve the consent of a person
having control over another person), and intent/goal (for the purpose of exploitation) (Art. 4a).671
Recruitment, transportation, transfer, harboring or receipt of children will be considered trafficking
regardless of whether any of the coercive means were used (Art 4c).
The Convention mandates contracting states to promote a human rights-based and a child-sensitive
approach in their preventative programmes, and to use gender mainstreaming (Art. 5.3). What qualifies
as a human rights-based approach has not been defined. Instead, in the Explanatory Report, the
drafters confuse a human rights-based approach with gender mainstreaming, suggesting that as long
as gender mainstreaming has been used, this will also satisfy the criteria for a rights-based approach.
Chapter III of the Convention is titled “Measures to protect and promote the rights of victims,
guaranteeing gender equality.” In contrast with the Palermo Protocol, it provides for a process by
which victims can be identified correctly (Art. 10). In this process, the special situation of women and
child victims must be taken into account. States parties shall ensure that a person who is believed
to have been the victim of trafficking shall not be removed from the territory to which he or she
was taken until the identification process has been completed (Art. 10.2). There is also a special
clause providing for the protection of the private life and identity of victims (Art. 11). The minimum
requirements for assistance to victims include (inter alia; here only those with bearing on health)
standard of living capable of ensuring their subsistence, through such measures as: appropriate and
secure accommodation, psychological and material assistance, and access to emergency medical
treatment (Art. 12.1). Victims who are lawfully resident within the territory of a Party and who do not
have adequate resources shall be provided with necessary medical or other assistance (Art. 12.3).
This means that only victims who legally reside in the country have the right to full medical assistance,
beyond emergency care. Examples of such non-emergency medical assistance can be assistance to
a trafficked person during pregnancy or to a trafficking victim with HIV/AIDS.672
Of importance is the clause which states that “[e]ach Party shall adopt such legislative or other
measures as may be necessary to ensure that assistance to a victim is not made conditional on his or
her willingness to act as a witness” (Art. 12.6). The Convention makes clear that for the implementation
of the provisions on assistance to victims of trafficking, services must be provided on a consensual
and informed basis (Art. 12.7). In this process, due account shall be taken into the special needs of
persons in a vulnerable position and the rights of children in terms of accommodation, education and
appropriate health care. This provision prohibits, for example, forced HIV tests on trafficking victims.673
According to Article 13, victims or suspected victims of trafficking shall be granted a “recovery and
reflection period” of at least 30 days during which expulsion cannot be enforced against them. During
this period, presumed victims shall be entitled to minimum assistance according to Article 12.1, and
safety and protection according to Article 12.2. Furthermore, Article 14 obliges States Parties to issue a
renewable residence permit if the competent authority “considers that [his or her] stay is necessary” either
owing to the personal situation of the trafficked person, or for his or her cooperation in the legal process.
For child victims, the residence permit shall be issued in accordance with the best interests of the child.
Repatriation to the country of origin of a trafficking victim shall be conducted “with due regard for the
rights, safety and dignity of that person and for the status of any legal proceedings related to the fact
that the person is a victim, and shall preferably be voluntary” (Art. 16.2). This wording means that
forced repatriation is allowed, though not recommended, under the Convention. It is for the authorities
in the host country to assess the victim’s needs and, based on this assessment, to determine whether
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a residence permit should be issued. The Convention does not provide any guidance as to what
principles this assessment will be based on. The host country must conduct a risk assessment before
returning children (Art. 16.7) but not in other cases. As pointed out by commentators, this suggests
that in practice contracting parties are not obliged to take on any legal or moral responsibility for
the safety and security for trafficked persons returned against their will.674 However, interestingly,
the Explanatory Report mentions that the drafters considered that it was “important to have in mind”
European Court of Human Rights jurisprudence on states’ responsibility to conduct a risk assessment
in cases of extradition and deportation as regards risk of torture upon return.675 While not elaborating
this further, this comment suggests that even if there is no requirement for a full risk assessment,
states still cannot fully escape responsibility for the fate of the returned victim.
Finally, according to Article 26, states parties must ensure that there is no possibility of imposing
penalties on trafficking victims for illegal activities in which they have engaged. This is relevant in
particular with regard to persons trafficked for sexual purposes in countries where sex work is illegal.

3.

European Union

Human trafficking is mentioned explicitly in the Treaty of the European Union as one of the crimes
that will be prioritized in the police and judicial cooperation of the EU. In this context, there is no
mentioning of the rights of trafficked persons.676
In 2004, the Council of the European Union adopted the Council Directive 2004/81/EC on Residence
Permit for Trafficking Victims.677 The Directive defines the conditions for the granting of temporary
residence permits to third-country nationals who have been the victims of human trafficking and who
are willing to cooperate with the authorities in fighting trafficking. It applies to trafficked persons who
have entered the Union legally as well as illegally (Art. 3.1). The Directive provides for a reflection period
for the victim of human trafficking, the duration of which will be determined according to national law,
and during which victims cannot be deported and will have access to emergency medical treatment
(Art. 6.1). The member states must make sure that during the reflection period victims will be granted
“standards of living capable of ensuring their subsistence” (Art. 7.1). For the most vulnerable, and
“where appropriate and if provided by national law,” there shall also be psychological assistance
available (Art. 7.1). After the expiry of the reflection period, a temporary residence permit can be
granted to victims whose cooperation is clearly beneficial to the law enforcement authorities (Art. 8).
While focusing on trafficked persons and giving them an incentive to cooperate, this document is
troublesome from a human rights point of view. It provides for no protection of persons who are not
required to give testimony or who for some reason cannot cooperate with law enforcement officials – or
of those who have given testimony, benefited from the regime, and then have been repatriated against
their will. As pointed out by a commentator, the purpose of the Directive was to facilitate law enforcement
against traffickers while also concerned with the risks of illegal immigration into the Union: “Clearly, the
overwhelming concern of the Commission was to ensure that the proposed visa regime was not open to
opportunistic abuse or to aggravating the problem of illegal migration into the Union.”678
The European Council adopted Joint Action 97/154/JHA in 1997,679 concerning action to combat
trafficking in human beings and sexual exploitation of children. In the preamble of this document,
the Council establishes first that the fight against trafficking “is likely to contribute to the fight against
certain unauthorized immigration and to improve judicial cooperation in criminal matters,” and later that
trafficking in human beings and the sexual exploitation of children “constitute serious infringements
of fundamental human rights, in particular human dignity.” This, again, suggests a prioritization of
the fight against illegal immigration over the concern for the rights of trafficked persons, which raises
concerns from a human rights standpoint.
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The definition of trafficking in human beings for the purposes of the Joint Action only refers to sexual
trafficking and requires border crossings. The definition of trafficking is vague; it basically only refers
to the movement between states, for the purpose of sexual exploitation (Title I Aims). Measures that
member states are required to take are almost exclusively related to law enforcement. Title II.F(b)
requires states to ensure “appropriate assistance to victims and their families,” including enabling
them “to return to their country of origin, or any other country which is prepared to accept them,
with the full rights and protections accorded to them by the national law of the Member States.” No
mention is made of the possibility for a trafficked person to get a residence permit in the host country.
In 2002, the Council of the European Union adopted a Framework Decision on trafficking, the EU
Framework Decision on Combating Trafficking in Human Beings.680 The definition of human trafficking
used in the Framework Decision is very similar but not identical to that of the Palermo Protocol, with the
main difference that the EU Framework Decision makes explicit that pornography can be one form of
sexual exploitation. The Framework Decision has a clear focus on criminal law cooperation and does not
approach trafficking through a human rights lens. Its victim protection regime is close to non-existent: its
only reference to victims’ rights regards children, and is vague in content: “Where the victim is a child,
each Member State shall take the measures possible to ensure appropriate assistance for his or her
family” (Art. 7.3).681 No mention is made of a right for a trafficking victim to stay in the host country. The
Framework Decision has strongly influenced member states’ policies, and has been widely criticized
for not protecting the rights of trafficked persons nor addressing the root causes of the phenomenon.682

4.

Non-binding regional material

There is an abundance of non-binding material from both the Council of Europe and the European Union on
the issue of trafficking.683 While the Council of Europe documents are fairly consistent with the Convention,
discussed above, the statements from the European Parliament and the EU Expert group report are
significantly different from binding EU policies. Roughly speaking, the non-binding material tends to be
less concerned with law enforcement and focuses more on the human rights of trafficked persons.

5.

Domestic legislation and case law

Services to trafficked persons and possibility of residence
Legislation of many European states provides for the reflection/recovery period for trafficked persons
as called for by the Council of Europe and EU mechanisms. In addition, many also offer temporary
residence permits after the expiration of the reflection period. The terms of these vary, however.
In Ireland, the Criminal Law (Human Trafficking) Act 2008 was passed in response to the EU Framework
Decision, the Palermo Protocol, and the Council of Europe Convention, discussed above. 684 Its definition
of trafficking is slightly different from the definition in the Council of Europe Convention in that the coercive
element is not part of the definition. To ‘traffic’ is defined only as procuring, recruiting, transporting, etc. a
person, causing a person to enter or leave the state, taking custody of a person, or providing a person
with accommodation or employment (Section 1). However, a person who traffics another will be guilty of
an offence, if the trafficker, “for the purpose of exploitation,” coerced, threatened, abducted, used forced
against, deceived, etc., the trafficked person (Section 4). In other words, the coercive element and the
exploitative purpose are constitutive of the crime but not inherent to the definition of trafficking as such.
680
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The practical difference between this definition and the internationally accepted definition is minimal;
however, it is worth noting that the Irish legislature has decided to neutralize the term ‘trafficking’ and
make it only about the action without also including means and intent in the definition.
The Human Trafficking Act is primarily concerned with criminal enforcement, and has few provisions
on the protection and rights of trafficked persons. However, simultaneously with the Human Trafficking
Act 2008, the Government passed the secondary legislation Administrative Immigration Arrangements
for the Protection of Victims of Human Trafficking.685 This notice provides, inter alia, for a 45-day
recovery and reflection period for suspected victims of human trafficking, regardless of whether they
agree to assist law enforcement agencies in the investigation or prosecution of the traffickers (paras
5–7). During this period, the person cannot be subject to removal. Nevertheless, the recovery and
reflection period can be terminated if the trafficked person voluntarily renews his or her contacts
with the alleged traffickers, if it is in the interest of national security, or if victim status was claimed
improperly (para 8). Paragraph 9 clarifies that the granting of the recovery and reflection period does
not of itself create any entitlement for the person to assert a right to residence in Ireland, once the 45
days have passed. However, temporary residence permission for six months can be granted to the
person, on condition that he or she has cut off all relations with the alleged traffickers, and that his or
her collaboration is necessary for the investigation or prosecution against the perpetrators (para 11).
Similar to the recovery and reflection period, the granting of temporary residence permission can be
revoked. The permission may be revoked, inter alia, when the person no longer wishes to assist the
police or the prosecution, in the interest of national security, or when the investigation or prosecution
has been terminated (para 13). When the trafficked person is under 18, attention should be paid to
the best interest of the child in the granting and revocation of temporary residence permission.
The Moldovan Law on Preventing and Combating Trafficking in Human Beings686 covers both
trafficking (the definition of which is similar to the European Convention definition), and other kinds
of abusive practices, such as the exploitation of persons, compulsion to perform work or service
by use of force, threat or coercion, slavery, compulsion to engage in prostitution or to participate
in pornographic performances, compelled harvesting of organs or tissues, using a woman as a
surrogate mother, abusing children with a view to illegal adoption, etc.
The Moldovan law provides for extensive assistance to trafficked persons, unconditional on their
collaboration with law enforcement agencies. They shall be offered, inter alia, assistance in physical,
psychological, and social recovery through specialized services; a minimum package of social
and medical assistance including free health care, and protection and assistance by the public
administration authorities (Art. 20). Foreign citizens will be offered a reflection period of 30 days, during
which expulsion is prohibited, and during which they are entitled to psychiatric and psychological
counselling and to medical and social assistance. During the same period, they have the right to legal
assistance free of charge, and to pursue civil claims and lawsuits against their traffickers (Art. 24(4)).
It is unclear from the wording of the law what happens when a lawsuit has not been terminated within
the 30 days and whether this affects expulsion proceedings against trafficked persons.
The law also guarantees trafficked persons from other countries assistance with their voluntary return
to their home states. Importantly, a risk assessment shall be carried out; no repatriation may take
place if there are reasons to believe that their safety would be endangered upon their return:
The Republic of Moldova shall grant assistance to foreign citizens and stateless
persons who are victims of trafficking in human beings upon their voluntary repatriation
to their country of origin on an emergency basis and shall ensure their transportation
in completely safe conditions to the state border of the Republic of Moldova, unless
otherwise provided in international treaties. The victim of trafficking in human beings
may not be repatriated or expelled to his/her country of origin or to a third state if, upon
estimating the risk and safety, reasons are found to presume that his/her personal safety
or the safety of his/her family will be endangered. (Art. 24(1))
However, there is no special provision in this law to grant the trafficked person permanent residency
in Moldova.
In the Netherlands, human trafficking is defined in the Criminal Code, where liability for trafficking
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carries heavy prison sentences.687 The definition is similar to the internationally accepted definition
and includes trafficking both for the purpose of sexual and other kinds of exploitation. According to
reports, in 2009 a new description of target groups appeared in implementing guidelines to the Alien’s
Act (see below), in order to state more clearly that immigration benefits to trafficked persons apply
identically to those who have been trafficked for work in the sex industry and those who have been
exploited for other reasons.688
The rights of victims of human trafficking to a reflection period and temporary residence permit are
regulated in the so-called B9-regulation,689 as part of the Aliens Act Implementation Guidelines 2000.
This regulation applies to foreign nationals; thus not to Dutch trafficked persons or victims who are
legally resident in the Netherlands as EU citizens. If there is suspicion that a person residing illegally in
the Netherlands has been trafficked, he or she is given the opportunity to use a three-month reflection
period. During this period, he or she resides legally in the country and has the right to medical care
and basic social services. Residence beyond the reflection period is conditioned on the willingness
and ability to file a formal complaint or otherwise cooperate with law enforcement authorities, and like
in Ireland, the temporary residence permit will last for the duration of the investigation and trial. The
possibilities for residence permit have been gradually expanded. For example, a victim can, since
2006, be offered the right to continued residence in the Netherlands if the criminal prosecution results
in a conviction. Continued residence can also be possible if the trial ends in acquittal but the trafficked
person has been in the Netherlands on the basis of a B9-permit for over three years. Since 2007, the B9regulation also provides for a temporary residence permit for trafficked persons who do not necessarily
report a case of human trafficking but who cooperate in some other way with the investigation and
prosecution, inter alia, by providing witness testimonies. Finally, since January 2008, a victim can ask the
immigration authorities to assess if he or she is eligible for continued residence beyond the termination
of the proceedings, even if the criminal case is still pending, if she has resided in the country for over
three years on a B9-permit.690 In particularly distressing cases there is also a possibility to grant victims
of human trafficking a residence permit on purely humanitarian grounds, inter alia when it is obvious that
the person has been trafficked but is too frightened to cooperate with the investigation.691
Case law: status of former trafficked persons under asylum law – ‘social group’ and risk of being retrafficked
In the 2007 United Kingdom immigration appeals case of SB v. Secretary of State for the Home
Department,692 a young woman, national of Moldova, appealed against the decision to refuse her
application for asylum and humanitarian protection. She had been trafficked into United Kingdom for
the purposes of sexual exploitation. She subsequently gave evidence against the person responsible
for her sexual exploitation (“Z”), which resulted in his successful prosecution. Z received a term of
imprisonment, but at the time of the immigration hearing, he was at large. SB feared harm at the hands
of Z, Z’s family and Z’s associates if returned to Moldova.
The Tribunal determined that for asylum purposes “former victims of trafficking for sexual exploitation”
can be considered members of a ‘particular social group’ in the understanding of the Refugee
Convention. In allowing the appeal, the Tribunal concluded that
the Appellant is at a heightened risk of ill-treatment in Moldova which […] is at least
in part related to her experience of having been trafficked for the purposes of sexual
exploitation in the past, that is, it is at least in part related to the fact that she is a
member of a particular social group (comprised of “former victims of trafficking for
sexual exploitation”), although this does not mean that there is insufficient protection
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in general from the state in Moldova. Accordingly, we are satisfied that there is the
necessary causal nexus between the Appellant’s membership of her particular social
group and an effective reason for the future acts of persecution. (para 111).
In the 2009 case of PO v. Secretary of State for the Home Department 693 before the Asylum and
Immigration Tribunal, the appellant was a citizen of Nigeria who appealed against the decision to
remove her as an illegal entrant. She had entered the United Kingdom in 2005, brought by a person
for the purposes of working as a prostitute. After months of repeated rape by the trafficker and his
acquaintances, the woman escaped and applied for asylum. She feared return to Nigeria because,
she claimed, she was at risk to be re-trafficked, either by the same people or by a different gang.
She also feared retribution from members of the gang who had trafficked her, who would not have
been reimbursed for the role they played in her transportation to the United Kingdom. Additionally, the
appellant believed that she would have difficulty in obtaining accommodation and employment and
this would increase the risk of re-trafficking.
As general conclusions, the Tribunal held that
[t]here is in general no real risk of a trafficking victim being re-trafficked on return to
Nigeria unless it is established that those responsible for the victim’s initial trafficking
formed part of a gang whose members were to share in the victim’s earnings or a
proportion of the victim’s target earnings in circumstances where the victim fails to earn
those target earnings. It is essential that the circumstances surrounding the victim’s
initial trafficking are carefully examined.
The Tribunal went on to find that there was no evidence that the trafficker and his acquaintances
belonged to a trafficking gang or network. Upon return to Nigeria, the appellant would be offered
protection; there were medical and counselling facilities available, and, if she was willing to cooperate,
Nigerian authorities would also attempt to track down and prosecute her trafficker. In conclusion, it
found that there was no real risk of re-trafficking. The appeal was dismissed.
Monetary compensation for trafficked persons
In the United Kingdom, a trafficked person may pursue compensation through several different
mechanisms. First, the individual may receive compensation under a compensation order made by a
criminal court upon the conviction of an offender.694 Second, he or she may receive a compensation
award through an application to the Criminal Injuries Compensation Authority (CICA).695 The scheme
provides for two types of compensation: personal injury awards to victims of crime, and fatal injury
awards to immediate family members of a victim who has died as a result of a violent crime. Third,
the individual may pursue a civil suit directly against her trafficker in court. These mechanisms are
not designed to apply particularly to trafficked persons, but have been successfully used in that
regard. According to reports, in July 2007 the first successful compensation awards were made
to two young Romanian women who had been trafficked for sexual exploitation, and at least three
additional applications have since resulted in successful outcomes for several other women trafficked
for sexual exploitation.696

6.

Concluding remarks

Regarding the response to the phenomenon of human trafficking in the European region, there is one
trend that is clear and uniform: the sense that the phenomenon has to be urgently counteracted. Antitrafficking pronouncements and measures have exploded in the last decade, on regional as well as
on domestic levels. In relation to what action to take, however, there are different approaches.
As seen, binding instruments of the European Union so far have favoured law enforcement measures and
immigration control, with a strong focus on prosecution of responsible traffickers rather than prevention
or protection of trafficked persons. This approach is problematic from a sexual health and human rights
point of view. It makes trafficked persons’ residence in the country, and, to some extent, their well-being,
conditional upon their willingness and ability to cooperate with the law enforcement authorities. This
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policy does not take into account the multitude of reasons why such cooperation may be problematic or
dangerous for the individual. Also in cases where a trafficked person chooses to cooperate, this approach
is complicated; the knowledge that he or she can stay only for as long as the investigation continues may
serve as an incentive not to cooperate as effectively as they otherwise could. This kind of conditioning
creates a sense of uncertainty, which is detrimental to health under the best of circumstances, but in
particular when an individual has suffered hardship and abuse. The EU policies on trafficking are also
closely linked with immigration policies. Such link entails an inherent risk that emphasis will be placed on
the fight against illegal immigration into the Union rather than on a true rights-focused approach serving to
prevent the phenomenon and to provide protection to those suffering under it.
The Council of Europe Convention, by contrast, has a clearer victim-focused approach and expresses
more explicitly that human trafficking is a question of violation of rights. While not ignoring the
need to take criminal law measures to fight the phenomenon, the Convention balances those with
strong provisions on prevention and the rights of victims. Nevertheless, a clearer statement on what
obligations flow from the application of a so-called human rights-approach would be desirable. By
blurring the boundaries between a ‘human rights approach’ and ‘gender mainstreaming,’ the drafters
fail to acknowledge that a rights-based approach is a richer concept requiring, inter alia, participation
of trafficked persons in decisions of concern to them, non-discrimination (not only between men and
women) and accountability as regards rights claims. It seems particularly important that the human
rights-based approach be given substantive meaning in an area like trafficking which traditionally has
implied risks for paternalism towards the victims.
Minimum requirements for assistance, according to the Convention, include medical and psychological
care, and the victim’s right to privacy is strongly emphasized. Similarly, services shall be provided
on a consensual and informed basis. It is problematic, however, that those in the territory illegally are
guaranteed only emergency care. In this way a trafficked person – who by nature of the crime will
often be present illegally in the host country – can easily be denied the medical and psychological
assistance he or she may need, not the least for the recovery of his or her sexual health. It is troubling
that medical care related to pregnancy and HIV/AIDS are not deemed ‘emergency care.’ Similarly, this
provision highlights the question of whether health and psychological services that follow from sexual
abuse and deprivation of sexual autonomy will be considered ‘emergency care.’
The Convention does not link access to services to a willingness to cooperate in the criminal
investigation, which is commendable from a rights perspective. Nevertheless, while the Convention
favours voluntary repatriation, it does not exclude forceful expulsion of an alien trafficked person. The
host country has an obligation to assess the personal needs of the trafficked person before returning
him or her, which is not the same as a risk-assessment of the situation in the country of origin. A
clear risk assessment is only mandated in relation to trafficked children; nevertheless, comments
suggest that the host country must take on at least a minimum of responsibility for the well-being of
the trafficked person upon return.
In domestic legislation, as seen, these different approaches appear to varying degrees. Moldova offers
a generous package to trafficked persons of protection and assistance during the reflection period,
unconditional of legal status or willingness to collaborate. Moldova is also mandated by law to conduct
a risk assessment before a trafficked person can be returned to his or her country of origin. Ireland also
provides for assistance and support during the reflection and recovery period, but, if temporary residence
status is granted, such status can be terminated abruptly once the investigation is finalized. The length
of the reflection period varies; in Moldova it is 30 days, in Ireland 45 days, and in the Netherlands three
months. After the reflection period, all three countries condition a temporary residence permit on the
trafficked person’s willingness and ability to cooperate with law enforcement authorities.
Here should be highlighted that according to both regional and domestic laws, the two models for
permitted stay in the host country are very different in nature. The entitlement to a recovery and
reflection period without special preconditions, and during which medical and psychological services
are available, is based on rights-concerns and is in the interest of the trafficked person. The granting
of temporary residence permission, on the other hand, tends to be exclusively in the interest of the
authorities: it is conditioned by full cooperation with the law enforcement agencies, and can (at least
according to EU law and in Ireland and the Netherlands, as discussed above) be revoked as soon as
the investigation is over. The Dutch provision, also offering a possibility to grant residence status under
particular distressing circumstances to a person on merely humanitarian grounds, deviates from this
binary model and provides a solution that better takes into account the complicated psychological
and structural dynamics often involved when human trafficking has occurred.
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