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CHAPTER ONE

CRIMINAL LAW AS A TOOL TO FIGHT CORRUPTION
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Reversing the Onus of Proof
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“Throughout the web of the English criminal law ong golden thread is always to be seen, that it is the duty of
the prosecution to prove the prisoner’s guilt subject to ...the defence of insanity and subject also to any

statutory exception”.
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**...the more serious the crime and the greater the public interest in securing convictions of the guilty, the more
important do constitutional protections of the accused become. The starting point of any balancing inquiry
where constitutional rights are concerned must be that public interest in ensuring that innocent people are not
convicted and subjected to ignominy and heavy sentences, massively outweighs the public interest in ensuring
that a particular criminal is brought to book...hence the presumption of innocence, which serves not only to
protect a particular individual on trial, but to maintain public confidence in enduring integrity and security of
the legal system.”20

! " # # #
" " ! # 9% " #
[ om
" ! ! # & (
! ! !

! " " & 66 ! 5"

. ! " “Everyone charged with a penal offence has the right to be
presumed innocent until proved guilty according to the law...” *  &!

0 & E6F " “Every individual shall have the right to have his cause
heard. This comprises:...the right to be presumed innocent until proved guilty by a competent court or
tribunal...” = & , ! , 14 & A"
“Every accused person is presumed to be innocent until proved guilty.” - " !
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1 “Every accused person is presumed to be innocent until proved guilty”. O & 6?EF !

I # 1 “Everyone charged with a

criminal offence shall have the right to be presumed innocent until proved guilty according to law”.
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“Presumptions of fact or law operate in every legal system. Clearly, the convention does not prohibit such
presumptions in principle. It does, however, require the contracting states to remain within certain limits in

this respect as regards criminal law...
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Rep v Assani Msosa

[Article 6(2)] requires states to confine [presumptions] within
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# 1%(2) It is a defence for a person charged with an offence under subsection (1) (b)...to

prove that at the t|me he is alleged to have committed the offence the circumstances were such that there was no likelihood of his driving the

vehicle whilst the proportion of alcohol in his breath. .

.remained likely to exceed the prescribed limit.



reasonable limits which take into account the importance of what is at stake and maintain the rights of the

defence.”
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“The real concern is not whether the accused must disprove an element or prove an excuse, but that an accused
may be convicted while a reasonable doubt exists. When that possibility exists, there is a breach of the
presumption of innocence. .. if an accused is required to prove some fact on the balance of probabilities to avoid
conviction, the provision violates the presumption of innocence because it permits a conviction in spite of a
reasonable doubt in the mind of the trier of fact as to the guilt of the accused.”
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“Bribery is probably the most difficult of all offences to detect and prosecute successfully in the courts. Any
law-enforcement agency entrusted with this difficult job deserves all the assistance the Legislature feels it can
reasonably give.”25
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“So the question here is not so much whether having to contradict an assertion by the other party is
inconsistent with human rights norms — such a reversal is in obvious breach of a fundamental precept of every
modern legal system — but rather whether requiring the defendant in criminal proceedings to prove any element
of his defence is inconsistent with those universal norms established for the protection of the individual.”28
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“Such a burden can be justified only for compelling reasons, but we think that in the sphere of corruption the
reasons are indeed compelling. It is difficult enough to prove the passing of a gift to a public servant from an
interested party but, when it occurs, it is normally strong prima facie evidence of corruption. If there is an
innocent explanation it should be easy for the giver and the recipient of the gift to furnish it; the facts relating
to the gift are peculiarly within their own special knowledge...We are satisfied that the burden of proof on the
defence is in the public interest and causes no injustice.”2
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“Reversing the onus of proof in criminal cases is a serious step to take and requires full justification.
Nonetheless in circumstances where a person is expected to exercise impartial judgement, it is arguable that
that person should order his or her private affairs in such a way as to avoid any impression of corrupt activity.
It may be reasonable therefore to expect a person in these circumstances to justify any questionable payments
made to them. The Government therefore believes that it is right to consider carefully an extension of the
presumption of corruption.
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“The provisions of the International Covenant on Civil and Political Rights, the International Covenant on
Economic, Social and Cultural Rights and the international labour conventions as applied to Hong Kong
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shall remain in force and shall be implemented through the laws of the Hong Kong Special Administrative
region....the rights and freedoms enjoyed by the Hong Kong residents shall not be restricted unless prescribed
by law. Such restrictions shall not contravene the provisions of the preceding paragraph of this Article.”
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“Restrictions on individual rights are justified provided they pursue a legitimate aim and are proportionate to
that aim. In other words, the restriction must be proportional to the problem being addressed and given that it
is restricting guaranteed rights, should go no further than is reasonably necessary to safequard the relevant
public interest.” The availability of other effective, but less rights-restrictive, measures to tackle the problem
will usually indicate a failure to comply with the principle of proportionality.36
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CHAPTER TWO

ADMINISTRATION OF JUSTICE AND THE FIGHT AGAINST CORRUPTION
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Chinese court system. The first involved three top judges from Fuyang Intermediate People's Court in East China's Anhui Province, who
were arrested for taking bribes since 2005. Two of the former judges were sentenced to 9 and 10 years respectively, with the other one still
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on trial. The second case involved five senior judges from Shenzhen's Intermediate People's Court in South China. Three of them were
sentenced to jail terms ranging from 3.5 to 11 years, with the other two still on trial. Corrupt judges have disrupted the working of the
court system and sometimes resulted in wrong verdicts, Xiao said. A "firewall" against corruption will be consolidated, he said, with the
apex court on its way to make four important sets of rules on fee charges, court discipline, judge discipline, and court supervision. The first
two sets of rules will be implemented this year, with the other two released for public comment.
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“...wrongfully to deprive human beings of their freedom and to subject them to physical constraint in
conditions of hardship is in itself incompatible with the principles enunciated in the Universal Declaration of
Human Rights article 3 of which guarantees the right to life, liberty and security of the person”.
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! " ! " “if an individual is arrested or

detained on grounds which are not clearly established in domestic legislation.”48 *
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“arbitrariness is not to be equated with “against the law”, but must be interpreted more broadly to include
elements of inappropriateness, injustice, lack of predictability and due process of law. ..this means that remand
in custody pursuant to lawful arrest must not only be lawful but reasonable in the circumstances. Remand in
custody must further be necessary in all circumstances, for example, tp prevent flight, interference with evidence
or the recurrence of crime” 49
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“..pre-trial detention shall be used as a means of last resort in criminal proceedings, with due regard for the
investigation of the alleged offence and for the protection of society and the victim”.52
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“...in view of the difficulties inherent in the investigation and prosecution of terrorist — type offences,...the
reasonableness of the suspicion justifying such arrests cannot always be judged according to the same standards
as are applied in dealing with conventional crime. Nevertheless, the exigencies of dealing with terrorist crime
cannot justify stretching the notion of reasonableness to the point where the essence of the safequard secured by
article 5.1 (c)is impaired...”s3
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“...be sufficiently clear in its terms to give citizens an adequate indication as to the circumstances in which
and the conditions on which public authorities are empowered to resort to this secret and potentially dangerous
interference with the right to respect for the private life and correspondence.”>6

& 6 E6F ! " " " I #
7*...no one shall be subjected to arbitrary or unlawful interference with his privacy, famlly, home, correspondence, nor to
unlawful attacks on his honour and reputation”. - 66 ! &

( ! 1 # 1“...no one may be the object of arbitrary and
abusive interference with. . 18 " “there shall be no
interference by a publ|c authorlty with the exercise of" ! ) " ! !

#" $ ' # T*...exceptsuchasisin

accordance with the law and is necessary in a democratic society in the interests of national security, public safety or the economic well-being
of the country, for the prevention of disorder or crime, for the protection of health or morals, or for the protection of the rights and freedoms
of others”.
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The Need For Special Protection of Vulnerable Groups
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CHAPTER THREE
FURTHER AREAS OF POTENTIAL CONFLICT

Introduction
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ANTI-CORRUPTION PREVENTATIVE MEASURES
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“If 54 years after independence we have made no progress to effectively control corruption it is because our
politicians and their cohorts in the bureaucracy and the corporate world have no will to eliminate or control
corruption. They are the beneficiaries of the corrupt system and pay only lip service to probity in public life.”
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Anti-Corruption Commissions and the Human Rights Based Approach To Programming

! I #1

“A rights-based approach to programming is a conceptual framework for the process of human development
that is normatively based on international human rights standards and operationally directed to promoting
and protecting human rights.”101

E 76 ? 5 /

1. all programmes for development cooperation, policies and technical assistance should further realisation
of human rights as laid down in the Universal Declaration of Human Rights and other international
human rights instruments;

2. human rights standards contained in, and principles derived from, the UDHR and other human
rights instruments guide all development cooperation and programming in all sectors and in all phases
of the programming process;

3. development cooperation contributes to the development of the capacities of duty bearers to meet their
obligations and/or of rights holders to claim their rights.103
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“Express linkage to rights. As is clear from the Source Book and the NIS Guidance Document,
neither the NIS approach as a whole nor the country studies are conceived in an explicitly human rights-

sensitive manner, if human rights are understood in a more specific term than generally fostering development
and good governance”.
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democratic right of Chinese citizens protected by the constitution” (p.19) *
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“The main objective and the founding principle of the NIS is the prevention and control of corruption.
Hence, human rights only play a role inasmuch as they affect systems, institutions,
rules and procedures that strengthen (or weaken) the integrity system framing
corrupt practices. This is a central premise, and evidently the main difference between a NIS and a
human rights-based approach (HRBA\) to development.... - " "

! V' / - by definition human rights form a
crucial and integral part of any integrity system. &

! Il ! ]
Corruption is a central issue of human rights and vice versa: first, corruption, even in
its most minimal understanding as the waste of public resources, is both a prime
source and facilitator of obstacles to development, which constitutes a human right
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in itself: second, corruption is a cause and facilitator of specific human rights abuses,
undermining such core rights as equality before the law and nondiscrimination.”
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CHAPTER FIVE
THE ROLE OF CIVIL SOCIETY

Introduction
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“Corruption will continue to thrive without the vigilance of the media and civil society, and the bravery of
investigative journalists and whistleblowers in particular.”
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The Role Of Non Governmental Organisations
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The Prohibition in article 7 relates not only to acts that cause physical pain but also to acts that cause mental
suffering to the victim... The committee notes that prolonged solitary confinement may amount to acts
prohibited by article 7.113
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I # 7%, The committee also wishes to point out that the principle of equality sometimes requires states parties to take affirmative
action in order to diminish or eliminate conditions which cause or help to perpetuate discrimination prohibited by the Covenant. For
example, in a state where the general conditions of a certain part of the population prevent or impair their enjoyment of human rights, the
state should take specific action to correct those conditions. Such action may involve granting for a time to the part of the population
concerned certain preferential treatment in specific matters as compared with the rest of the population...” £ ;28/;6; ™ F
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Pressure States
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Documenting Human Rights Violations and Statistics on Corruption
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Human rights practice is a method of reporting facts to promote change. The influence of nongovernmental
organisations is intimately tied to the rigor of their research methodology. One typical method of reporting
human rights violations in specific countries is to investigate individual cases of human rights violations
through interviews with victims and witnesses, supported by information about the abuse from other credible
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opinion and expression; this right includes freedom to hold opinions without interference and to seek, receive and impart information and
ideas through any media and regardless of frontiers.”
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CHAPTER SIX

CONCLUDING REMARKS
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I #17

“Most of the concerns on the negative effects of fighting corruption do not indicate that human rights abuses
oceur, because of flaws or weaknesses in the anti-corruption norms and standards, but rather they occur due to
either misinterpretation of the standards or through abuse of power and structural weaknesses at

implementation level.”
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“The heavy responsibility on policy-makers and legislators to strike the right balance between the interests of
the individual and the interests of the community in the fight against corruption, as in other fields, is reflected
in all international human rights declarations. It is perhaps the 1948 American Declaration of the Rights
and Duties of Man that puts it most clearly:

The rights of man are limited by the rights or others, by the security of all,
and by the just demands of the general welfare and the advancement of
democracy.

In present times, when the evil of corruption threatens to undermine, even engulf our societies, our leaders need
the level-headed vision to see that political determination and community support to fight this menace must be
armed with effective weaponry. The role of our judges is to ensure that legislators, in striking the balance, keep
within the limits established by the international and regional declarations of the rights of the individual.”128
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“Disregard of human rights in combating corruption is not only morally wrong, but it is also strategically
mistaken, since it undermines the foundations of the anti-corruption policy in itself. If we defeat corruption, it
must be without giving up our ideals and values. If we give them up, corruption would have defeated us.”
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